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Def endant s

MEMORANDUM OPI NI ON AND REMEDI AL DECREE

Jarndyce and Jarndyce drones on. The
.suit has, in course of tine, become so
conplicated, that no man alive knows what it

means. The parties to it understand it

| east; but it has been observed that no two
| awers can talk about it for five mnutes
wi thout comng to a total disagreenent as to
all the prem ses. |Innunerable children have
been born into it; innunerable old people
have died out of it. Scores of persons have
found them sel ves made parties in Jarndyce




wi t hout knowi ng how or why. The little
plaintiff or defendant who was prom sed a new
rocki ng- horse when Jarndyce shoul d be
settled, has grown up, possessed hinself of a
real horse, and trotted away into anot her
world. Fair wards of court have faded into
nmot hers and grandnot hers; a | ong procession
of judges has cone in and gone out; thirty to
forty counsel have been known to appear at
one tinme; costs have been incurred to the
anount of many thousands of pounds; there are
not three Jarndyces |eft upon the face of the
earth perhaps, but Jarndyce and Jarndyce
still drags its dreary |length before the
court....!

More than a few parallels can be drawn between the cases of
Jarndyce and Fordice. Although one is fictional and the other
very real, and one involves the settlenent of a famly estate
while the other requires a vast inquiry into the constitutional
rights of a class of people as they relate to a system of
coll eges and universities, simlarities do exist. Those
parallels, while interesting to conpare, are not rel evant here,
however, and better left for the reader who m ght so choose to
draw for hinself fromthe novel describing Jarndyce, cited above,

and the opinions chronicling Fordice, cited bel ow

STATEMENT OF THE CASE
This class action suit was instituted on January 28, 1975
agai nst the Governor of M ssissippi, the Board of Trustees of
State Institutions of H gher Learning of the State of

M ssi ssi ppi, the Comm ssioner of Hi gher Education and ot her

!Charl es Dickens, Bl eak House (Nornman Page ed., Penguin
Books 1971) (1853).




officials and the five historically white universities in the
State of Mssissippi. The class was certified by the court as:

all black citizens residing in M ssissipp

whet her students, forner students, parents or

t axpayers who have been, are or will be

di scrim nat ed agai nst on account of race in

...the universities operated by the said

Board of Trustees.?

After years of settlenent negotiations and di scovery, a six-
week trial took place fromApril 17 through June 1, 1987. On
Decenber 10, 1987, this court found that the State's policies in
the field of higher education were race-neutral and ruled in

favor of the defendants on all issues. Ayers v. Allain, 674 F.

Supp. 1523 (N.D. Mss. 1987). The plaintiffs appeal ed the
court's ruling to the Fifth Grcuit Court of Appeals where a
di vi ded panel reversed and remanded the cause for renedi al

proceedi ngs. Ayers v. Allain, 893 F.2d 732 (5th Cr. 1990). On

rehearing en banc, the Fifth Crcuit vacated the panel opinion
and reinstated this court's findings of fact and concl usi ons of

|aw. Ayers v. Allain, 914 F.2d 676 (5th Cr. 1990). On April 15,

1991, the United States Suprenme Court granted certiorari. Ayers
v. Mabus, 499 U.S. 958, 111 S. C. 1579, 113 L. Ed. 2d 644
(1991).

On June 26, 1992, the Suprene Court ruled that the State's
adoption of race-neutral policies to govern its public higher

education system the ratio decidendi for this court's previous

decision, did not go far enough in fulfilling the State's

2Ayers v. Allain, 674 F.Supp. 1523, 1526 (N.D. M ss. 1987).
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affirmative obligation to disestablish its prior de jure
segregated system Holding that dismantlenment of the State's
prior "segregative adm ssion policy" is insufficient to find in
favor of the State where "policies traceable to the de jure
systemare still in force and have discrimnatory effects,"”

United States v. Fordice, us _ , 112 s. . 2727, 2736,

120 L. Ed. 2d 575 (1992), the Suprene Court remanded this cause
to this court to "consider the State's duties in their proper
[ight" in determ ning whether or not the State has "net its

affirmative obligation to dismantle its prior dual system”

Fordice, 112 S. . at 2743. "If policies traceable to the de
jure systemare still in force and have discrimnatory effects,

those policies...nust be reforned to the extent practicable and
consistent with sound educational practices." Fordice, 112 S.
Ct. at 2736.

In 1987, this court made extensive findings of fact
concerning the higher education systemof M ssissippi. Wthout
attenpting to delineate "an exclusive list of unconstitutional
rermants of M ssissippi's prior de jure system" the Suprene
Court identified "adm ssion standards, program duplication,
institutional m ssion assignnments and continued operation of al
ei ght public universities" as "constitutionally suspect
policies...of the present system" Fordice, 112 S. C. at 2738.
Accordingly, this court's task on remand is to "examne, in |ight
of the proper standard, each of the other policies now governing

the State's university systemthat have been chall enged or that



are challenged ...in light of the standard” articulated in
Fordice. |Id.

On Septenber 25, 1992 this court issued an order setting a
status and scheduling conference for October 22, 1992.% 1In
response to that order, the defendants unveiled their proposal
for nodification of the higher education system After extensive
settl enment negotiations proved unfruitful, the trial of the case
began on May 9, 1994.

One hundred and three w tnesses whose testinony covered nore
than 11, 000 pages of transcript were heard over the span of ten
weeks, and approximately 60,000 pages of exhibits were admtted.
On remand, the court has nade additional findings of fact and
conclusions of |law pursuant to Fed. R GCv. P. 52,

CONTENTI ONS OF THE PARTI ES

As a point of departure, the court will initially set
out the positions of the parties with regard to this court's
previ ous undi sturbed findings of fact, additional chall enged
policies on remand and, in general, the scope of these
proceedi ngs. A. DEFENDANTS

Essentially, it is the defendants' position that their

liability has yet to be established and cannot now be established

]Included in this order was a request by the court that each
party submt proposed renedies "to resolve the areas of the
State's liability pursuant to the Suprenme Court mandate." After
subm ssions by all parties were received, it was apparent that
substanti al di sagreenent existed as to whether the State's
proposed renedi es cured the "constitutionally suspect" areas
identified by the Suprene Court.



because its proposed systemw de reorgani zati on has conpletely
dismantl ed the prior de jure systemto the extent educationally
sound and practicable. Allegedly, that reorgani zation, the
details of which will be thoroughly explored herein, has

el i m nat ed what ever segregative effects past policies and
practices observed by the Suprene Court as "constitutionally
suspect”™ m ght have had.

Wth regard to the additional challenged policies and
practices on remand, as well as those that were challenged in
1987, the defendants' position is essentially that the issues
raised by the plaintiff parties are either specifically precluded
by this court's previous undi sturbed findings of fact, or
alternatively, now forecl osed by the decision in Fordice.

B. UN TED STATES/ PRI VATE PLAI NTI FFS

The United States and the private plaintiffs do not share
the sane anal ytical approach to the policies and practices of
M ssi ssippi's higher education systemthat they contend is
constitutionally deficient in nost if not all aspects. However,
their delineation of allegedly unlawful systematic policies and
practices is in nost material respects alike. Wth a few notable

exceptions, addressed infra,* primarily their differences are

“According to the private plaintiffs, this cause is not
confined to desegregating the university systemof M ssissippi.
Rat her, the private plaintiffs' seek to expand the judicial
inquiry to a systemw de exam nation of policies and practices
that discrimnate against black students in any manner whet her or
not such policies also foster separation of the races. It is the
t heoretical approach to the issues raised in this action that
di stinguish the private plaintiff's case fromthat of the United

6



confined to the proper enphasis placed on the evidence adduced
over the long history of this action.

In the area of agreenent, the plaintiff parties' position
may be sunmed up as follows: that the State of M ssissippi is not
now i n conpliance with the United States Constitution; that the
State's proposed reorgani zation schene will not elimnate the
continuing segregative effects of past discrimnatory practices
traceable to the de jure era; and that the areas challenged in
1987 and not exam ned under the correct |egal analysis, as well
as additional areas challenged on remand, are further exanples of
policies and practices traceable to the de jure past that have
continui ng segregative effects and nust be now elimnated or
reformed to the extent educationally sound and practicabl e.

As identified in the pleadings, both the private plaintiffs
and the United States allege that certain "aspects, features,
policies and practices of the defendants are remants of the de

jure system and are exanples of racial discrimnation carried

St at es:

Plaintiffs' case has been characterized as a
desegregation case, and it is that. But that is not
all it is. The basic wong at all tines has been the
State's operation of a public higher education system
based on white supremacy. Wite supremacy produced
raci al discrimnation agai nst bl ack people | ong before
the specific nmethod of segregation was devi sed and
used. For exanple, white supremacy neant affording
whi te peopl e opportunities denied to black people.
Nowadays, the policy and practice of racial
discrimnating still survives and is nore deeply
entrenched than sinply the nethod of segregation.

Pretrial Order 4(i).



out by the defendants."® Each plaintiff party separately
identifies policies and practices that allegedly violate the |aw
and while many of those identified are simlar and in sone cases,
exactly alike, each of the policies or practices is treated

bel ow. The United States' subm ssion both in the text and in the
appendi x attached hereto is identified by the characters "US"
foll owed by the nunber of the alleged remant/unl awful practice.
The private plaintiffs' submssion is identified by the

| etter/ nunber conbination enployed in the pretrial order (exanple
"A5."). Except where specifically noted, when referenced as a
group, the historically white universities or institutions wll
be designated as "HWs." The HWs consist of the University of

M ssissippi ("UM); The University of Southern M ssissipp
("USM'); The M ssissippi University for Woman ("MJUW ) ; The
University of M ssissippi Medical Center ("UMMC'); M ssissipp
State University ("MSU'); and Delta State University ("DSU").
Except where specifically noted, when referenced as a group, the
historically black universities or institutions wll be
designated as "HBIs". The HBIs consist of Jackson State
University ("JSU'); Alcorn State University ("ASU'); and

M ssissippi Valley State University (MSU'). Record citations

will be abbreviated as follows: Trial on Remand Transcript---

Pretrial Order at 4(ii). "If any of the aspects, policies,
or practices which we nanme are not traceable, then we nonethel ess
allege that they are discrimnatory in purpose (and thus violate
the Fourteenth Amendnent) or discrimnatory in effect (and thus

violate the Title VI regulations).” Pretrial Oder at 4(i). The
United States sinply designates many of the sanme all egations as
"Contested |Issues of Fact." Pretrial Oder at 9(b).

8



[wW tness] [page]; 1987 Trial Transcript---(1987) [w tness]

[ page] ; Trial on Remand Exhibits---[Party] X [no.]; 1987 Tri al
Exhi bits---(1987) [party]X [no.].® The court will initially
treat the alleged remmants and chal | enged policies and practices
that coincide with the areas outlined by the Suprenme Court in
For di ce.

FI NDI NGS OF FACT

In viewing the facts of this case, the court has attenpted
to be vigilant in viewing themas they affect the constitutional
rights of persons, and avoid the easier but erroneous exercise of
view ng coll eges and universities as the entities whose rights
are being litigated here. Since nost of the testinony and the
vast majority of the docunentary evidence have pertained to the
ei ght universities in the higher education system it has often
been perceived by sone that this case is about rights of colleges
and universities to equal funding, nunbers of prograns and
quality of facilities; but the Fourteenth Anmendnent provides that
"no state shall deny to any person the equal protection of the
| aws" (enphasis added). The Constitution does not provide
educational institutions with constitutional protections. The
remmants of de jure segregation have been mandated by the Suprene
Court in Fordice to be identified by this court and anal yzed as
to educational soundness and practicality. The historically

racially predom nant colleges -- both black and white -- are

SPrivate plaintiffs' exhibits are designated as PX; United
States' exhibits are designated as USX; Board of Trustees
exhibits as BDX; MJ0Ws exhibits as WK

9



remmants so identified herein; however, those institutions are
relevant to this inquiry because they affect the constitutional
rights of persons, not because institutions thenselves possess
constitutional protections. In applying the analysis mandated by
Fordice to the facts of this case, the court has consistently
viewed those facts in the Iight of how they affect persons and
avoi ded any anal ysis based on the allocation of constitutional
rights to the coll eges and universities which, although
under st andably | oved and revered by their respective alumi, are
merely institutions created by state statutes.
ADM SSI ONS

A.  CONTENTI ONS

The plaintiffs allege that the State is in violation of the
law for failing to elimnate the effects of segregation as they
pertain to the followng areas: (1) the use of the ACT
assessnent instrunent in determ ning undergraduate adm ssions;
(2) use of ACT scores in determning entry to prograns; (3) using
ACT scores for awardi ng schol arshi ps; and (4) institutional use
of exceptions to the regular adm ssions requirenents. The
plaintiffs allege that the adm ssions standards al so operate in
connection wth other factors to direct black students to the
HBIs in this state.
B. OVERVI EW

The court has previously addressed university entrance
requi renents in the opinion issued after the 1987 trial. At that

time, adm ssions standards for first-time entering freshman

10



requi red conpl etion of a specific high school core curricul um and
achi evenent of a specified score on the Anerican Col | ege Test
(hereinafter "ACT"). Exceptions fromthis requirenment were
avai l able for students failing to satisfy these standards;
however, the nunbers of students enrolling under such exceptions
were limted by the institution affording the exception. Ayers,
674 F.Supp. at 1530-36, 1554-57.

In 1987, adm ssions standards differed anong universities
according to the historic racial identifiability of the
institutions. |In general, the HWNs required an ACT score of 15
for regular adm ssion;’ exceptions were linmted to the greater of
5% of the preceding year's freshman class or 50 students for
students attaining an ACT score of at least 9. The HBIs required
an ACT score of only 13 for regular adm ssion. ASU and MWSU
al | oned exceptions up to 10% of the university's total Fal
enrol Il ment for the previous year, while JSU al |l owed exceptions up
to 8% of the previous year's freshman class for students
attaining an ACT score of at least 9. No university in the
system al | omed adm ssion, conditional or otherw se, for students
attaining belowa 9 on the ACT. Ayers, 674 F. Supp. at 1534-35,
1556. In 1987 this court observed that the ACT was a "highly
rel evant status report on student school achievenent”; that "the
ACT, as a standardi zed instrunent, enabl es educators to assess

uniformy the | evel of academ c preparation of students

‘As of 1987, MUWrequired a conposite score of 18 on the
ACT. BDX 234.

11



graduating from high schools across the state"”; that the ACT
"provides information necessary for student placenent and serves
as a valid predictor of academ c performance during the first
year of college" and that both nationally as well as in

M ssi ssippi, African-Anmerican students "scored sonmewhat |ower"” on
the ACT. Avers, 674 F.Supp. at 1534, 1556.

The old ACT was adm nistered for the last tinme in 1989. In
the Fall of 1989, the ACT organization substituted the Enhanced
ACT Assessment (hereinafter "EACT") for the ACT Assessnment used
in 1987. The ACT used in 1987 consisted of a battery of tests in
the follow ng four subject areas: English, mathenmatics, "social
studi es reading," and "natural sciences reading." The battery of
tests under the EACT consists of English, mathematics, reading
and science reasoning tests. Concordance tables were published
by ACT for use by institutions in converting scores earned on the
old ACT to the appropriate EACT score. As explained by the
publi shers, "[e]ach concordant val ue for the Enhanced ACT
Assessnent has--as nearly as possible--the sane relative standing
(percentile rank) in the national sanple as does the
correspondi ng score on the current ACT Assessnent." ACT al so
provi des an "estimted score interval" which reflects "the
probabl e interval within which a student's score woul d have
fallen if he or she had taken the Enhanced ACT Assessnent i nstead
of the current ACT Assessnent."®

In October, 1989 the Board of Trustees of State Institutions

8Anzal one 5725-26; 5733; BDX 227; 228; 233.
12



of Hi gher Learning (the Board) solicited recommendations fromthe
ei ght universities with regard to new adm ssi ons standards based
on the Enhanced ACT. Each HW recommended use of an EACT score
of 18 for regular adm ssion, the concordant val ue of which under
the old ACT score was approximately 15. Thus, the new adm ssions
requi renents at the HWs renmai ned substantially the sanme as those
under the previous ACT. The HBIs, rather than reconmmend use of
an EACT score of 17, with a concordant value of 13 on the old
ACT, the score previously required by the HBIs for regular
adm ssi on, recomended adoption of an EACT score of 15 for
regul ar adm ssion, the concordant value of 11 on the old ACT.
Thus, in 1989 the HBlIs, in effect, |lowered their adm ssions
requirenents by this recomendation.?®

For students classified as "high risk,”™ UM DSU and MSU
recommended an EACT score range from 14 to 17, the concordant
val ues of which ranged from9 to 14 on the old ACT. USM
requested a conposite EACT m ni num score of 16 for this
classification of students, and MJWrequested a m ni mum EACT
score of 15. For high risk adm ssions, the HBIs recomended EACT
scores ranging from 12 to 14, the concordant val ues of which
ranged from7 to 10 under the old ACT. Additionally, JSU
increased its percentage of allowable high risk admttees from 8%
to 10% The Board approved all institutional recomrendations.
From 1990 to 1994, differential adm ssions standards persisted in

the system which as detail ed above, basically utilized a version

°BDX 233-235; PX 16.
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of the 1987 standards wi th various exceptions.

C. PCLICIES AND/ OR PRACTI CES GOVERNI NG UNDERGRADUATE ADM SSI ONS
STANDARDS

1. ACT CUTCOFFS*

The ACT test is designed to neasure and eval uate the general
educati onal devel opnent of a student at the particular time the
test is taken. The prevailing viewin education is that, while
as a diagnostic instrunent the ACT is a source of useful
information, it is inappropriate to use ACT scores as the sole
criterion for adm ssion to an institution. O her measurenents
of a student's potential, including high school grade point
average (hereinafter "GPA"), rank in high school class and
t eacher eval uations, when used in conjunction with ACT scores are
in general nore highly correlated with coll ege academ c
performance than a perfornmance predicted by use of the ACT test
score alone.®® Analysis of enrollnent data spanning the years
1988 through 1992 indi cates that over 60% of the students
enrolled at the HBIs scored bel ow 15 on the ACT conpared with
approxi mately 85% of the enrolled students at the HWs scoring
above 15 on the ACT.* O course, the 85% of students referred

to includes both black and white students at HWSs.

Anzal one 5736-43; BDX 233-235; PX 16.
HUAppendi x Bl; B2; B3; B8; B9; US24; US27.
2 oewen 5156; Anzal one 5809; Hillard 9882.
BAl | en 4433-4434; Loewen 5167-5170.
1USX 015; Allen 4456.
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White students continue to score consistently higher on
standardi zed tests in general than black students. This
phenonenon is present not only in Mssissippi and other de jure
states but also in non de jure states throughout the United
States.? It is also generally recognized that Asians score
hi gher on these tests than Caucasians. It is estimated that
approxi mately 19% of bl ack M ssissi ppians who take the test score
12 or below. Regarding this phenonenon, the court has heard
opinion that (1) for black students, it is not clear that ACT
test scores accurately predict academ c performance; (2) in
general, test scores are not accurate predictors of perfornance
for students from di sadvant aged backgrounds; and, consequently,
(3) the use of ACT cutoff scores has a negative effect upon
access and educational opportunity to students from poor
soci oeconom ¢ backgrounds. Regardl ess of whether the ACT is a
flawed predictor of black student performance, the preponderance
of opinion affirnms that there is a clear correlation anong
success with standardi zed tests, the past degree of educational
opportunity experienced by the test taker and preparedness for
coll ege work.!® Finally, the average or nean ACT scores are
i ncreasing for both black and white M ssi ssi ppi ans.

The court has heard extensive testinony regarding the

15Al | en 4456

16 pewen 5196; Anzal one 5831-33; Allen 4453-57; Bl ake 4043-
45: Henderi cks 3762.

15



various disparities in public school districts? throughout the
state and the denographi c makeup of those districts. The private
plaintiffs contend that the State's discrimnatory treatnent of
its black citizens pervasive during its prior de jure history has
to sone degree shaped the soci oeconom c plight of those citizens
and helped to contribute to the | esser degree of educational
attainment of its black citizens. Previous state authorities had
recogni zed this variance and during the de jure period in this
state's history, instituted discrimnatory policies

accordingly.*® As of 1994, however, the defendants had

undertaken to correct the variance in ACT scores by race through
such neasures as participation in a mandatory Col |l ege Preparatory
Curriculumor "core."

At | east since the 1980's, establishnent of a prescribed

Wil e no public school district was "on probation" at the
time of trial, a nunber of school districts were in jeopardy of
bei ng pl aced on probati on because of the acute shortage of
science and math teachers. These shortages required many teachers
to teach outside of the particular subject areas for which they
were trained. Thonpson 1192-93. At present, all public schools
in Mssissippi offer a College Preparatory Curriculum ("CPC").
BDX 222. To the extent that the quality of the core offered in
M ssissippi's primary/secondary schools differs by soci oeconom c
ci rcunstance, the same affects both black and white students to
the degree that they are poor. Allen 4560. To the degree that
access to the university systemis limted by the "quality" of
the core offered at the primry/secondary school |evels, blacks
as a class are disproportionately affected, if at all by this
condition, solely on account of the higher percentage of bl acks
versus whites bel ow the poverty I|ine.

8The court will not again recite the history of the
def endants' discrimnatory application of the ACT cutoff scores
as a neans to exclude bl acks from attendance at the HN's. The
sane may be found at Ayers, 674 F.Supp. at 1530-31. See also
Ander son 4866- 70.
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"core" curriculumin high schools has beconme conmon t hroughout
the country. Uniformly, the core consists of a battery of
col l ege preparatory courses designed to better prepare high
school students for the coll ege experience,® and has been
described as providing "the informational basis for doing well in
col l ege generally, and for significant academ c growh and
devel opnent."2° Not surprisingly, participation in the core is
rel ated and correlates to increased ACT scores. ?!

In M ssissippi, the results of participation in the core are
i kewi se consistent. In 1986, the first-year students conpleted
the core as it now exists, and nmean ACT scores increased and
significantly so for mnority students. Wile participation in
the core has increased over tine for both black and white high
school students, over 40% of the ACT test takers today still

indicate a lack of conplete participation in the core.??

1%Anzal one 5747.
20A] | en 4464.

2lCorrel ati on between the core and inproved ACT scores may
be seen by conparing the 1989 ACT scores of students taking the
core
Wi th scores of students w thout the benefit of the core.
Students participating in the core attained a conposite nmean ACT
score of 19.8. Nonparticipating students registered a 17.2
conposite nmean ACT score. Anzal one 5770; BDX 255.

22pj ckett 5950. In 1989, 51.3%of all ACT tested students

in the state had conpleted the core curriculum 48.6% of those
tested indicated that they had not. O the black ACT tested
students in 1989, 51.8% indicated that they had conpleted the
core as conpared with 48. 2% who had not. Anzal one 5770-71; BDX
255. O the white ACT tested students in 1989, 51.2% i ndi cated
that they had conpleted the core as conpared with 48. 8% who had
not. BDX 255. Participation in the core has gradually increased
since 1989 overall. By 1993, the percentage of students taking
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Addr essi ng anong ot her things the recognized disparity in
col | ege-going rates as between bl ack and white M ssissippians, in
1989 the Board devel oped a program known as "Project 95." As
descri bed by board nenbers, Project 95 is a formal collaborative
effort anong the Institutions of H gher Learning (IHL) system
the community coll ege system and the primary/secondary public
school system Dr. Charles Pickett, Associate Conm ssioner of
Academ c Affairs for the Board, a graduate of a historically
bl ack hi gh school and a HBI, described Project 95 as a vehicle
designed to bridge the gap between high school and college and to
make nore accessible to mnorities higher education w thout
weakeni ng adm ssi ons requirenents. %

2. ACT CUTOFFS AND ALUVWNI CONNECTI ON AS A BASI S FOR THE
AWARD

OF SCHOLARSH pPs*

Board policy allows each institution to waive state non-

the core increased to 58.3% This percentage conpares favorably
with the rates of participation in the core nationally. Anzal one
5772. Black participation in the core increased to 55.1% by
1993. Wite participation also increased to 59.5%in that year.
BDX 255.

23pi ckett 5943-44; 5957-64; BDX 203. Conponents of Project
95 include the followng: retraining teachers in the
pri mary/ secondary school systemas well as restructuring the
training teachers now receive at the university |evel; the
creation of a position on the board staff for a mnority teacher
recruiter; prograns designed to increase mnority enrollnment in
hi gher education such as "Col |l ege D scovery" and "Career
Begi nni ngs," both of which bring high school students to
participating coll ege canmpuses for exposure to college life;
financial aid workshops designed to communi cate the sources of
financial aid to communities throughout the state and to assi st
famlies in the financial aid application process.

24Appendi x B4; US25.
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resident fees for out-of-state students who wish to attend
college in M ssissippi by providing alumi schol arshi ps, provided
t he applicant has a m nimum ACT score of 21 and is the child of a
nonr esi dent al umus. Evidence has been presented which shows a
mar ked disparity in percentage awarded by race in any given
year.? |t is contended that because of the historical exclusion
of blacks fromthe HWs, and the statistical difference between
ACT scores of blacks and whites, these restrictions on financi al
aid to students fromother states discrimnate against bl ack
student applicants. ?¢

Additionally, the plaintiffs have pointed to numerous
i nstances of institutional policies of the HWN's regardi ng use of
an ACT cutoff score as the sole criterion for the award of
academ ¢ schol arship nonies.?” 1t is contended that basing
schol arship dollars on ACT cutoffs, set beyond the range of what
nost bl ack students achieve on the test, elimnates this source
of aid to black students and is educationally unsound because a
student's overall academ c performance is a nore reasonabl e basis

for maki ng a deci sion about schol arship aid.?

25pX 299; PX 320-21; PX 323.
26Al | en 4569-72.

2IPX 299 (recipients of DSU s "Presidential schol arship"”
requi res ACT m nimum score of 26); PX 298 (MsU, MU0W UM and USM
schol arshi ps based on m ni num ACT scores as sole criterion for
awar d) .

28Al 1 en 4467-68. The poverty rate for black M ssissippians
exceeds that of white M ssissippians. As of the 1990 census,
46. 4% of bl ack persons residing in the state were bel ow t he
poverty line. As of 1992, 77.1% of black undergraduates in the
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3.  EXCEPTI ONS?°

The nunber of "at risk" exception slots (avail able for
students maki ng bel ow the required m ni num ACT score) at the HWs
for the tinme period 1986-1992 was consistently | ower than those
avail able at the HBIs for the sane tine period.® \Wiile there
is considerable evidence to indicate that the HNs were
disinterested in using the adm ssions exceptions available to
themand, |ikew se, failed to publish those exceptions to the
sane extent as the HBIs3 for the tinme period 1986-1992, the HWs
consistently used a substantial portion of the available
exceptions to their mninumtest score requirenents. 32
CONCLUSI ON: UNDERGRADUATE ADM SSI ONS

The court finds that the adm ssions standards that existed
at the time of trial in 1987, although racially neutral on their
face, were discrimnatory when viewed under the |egal standard

established in Fordice and should be altered.® Mreover, Dr.

systemreceived federal Pell grants as conpared with 28.9% of the
whi t e undergraduates. Accordingly, in general, black applicants
to Mssissippi universities are nore likely to need financial aid
than white applicants. PX 388; Allen 4568-69.

2Appendi x B5; B6; B7; US26.

30pPX 62; PX 63.

1Al en 4577; (1987) Meredith 4565-66; (1987) Lucas 3467

2PX 64.

33 n reviewi ng the undi sturbed findings of fact nade by this
court, the Suprene Court in connection with this issue found
that: "[t]he present adm ssion standards are not only traceabl e
to the de jure systemand were originally adopted for a
di scrim natory purpose, but they al so have present discrimnatory
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Anderson, historian for the United States, anply supplied the
factual predicate regarding the traceability of the ACT conponent
of the 1987 standards®* inplicit in this court's initial ruling®
and, thus, additional findings of fact regarding the traceability
of those adm ssions standards are neither necessary nor useful.
Li kew se, the segregative effect of such differential adm ssions
policies cannot be denied in view of their operation in a system
of higher education where racially identifiable institutions
provi de essentially many of the sane academ c course offerings in
i dentical or overlapping service areas. The defendants' current
proposal seeks to elimnate this vestige of the de jure era, and
it is clear that under the Fordice analysis the adm ssions
standards have served to channel black students to the HBlIs. It
shoul d be noted that the |ower ACT requirenments at the HBIs were
put into effect by the Board only after recommendati ons by the
HBlI presidents, but it is the Board's responsibility to manage
t he hi gher education systemin accordance with constitutional
principles. The effect of the recommendations to the Board to
key the entrance requirenents at the HBIs | ower than at the HWs
resulted in the "channeling effect” described in Fordice, 112
S.C. at 2739, and nust now be renedi ed.

As noted earlier, the performance of M ssissippi's black

citizens on the standardi zed entrance tests is statistically

effects.” Fordice, 112 S.C. at 2738-39.
3Ander son 4866- 69.
3Ayers, 674 F. Supp. at 1530-31.
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| ower than that of whites. Wiile the court agrees with the
defendants that it is not their obligation to renedy every
societal ill which the plaintiffs can establish has a nexus to
the de jure past, it is now clear that their duty does enconpass
eradi cation of the ACT cutoff score as a sole criterion for

adm ssion to the systemwhen the ACT is used in conjunction with
di ffering adm ssions standards between the HBIs and HN's. That
is not to say that the use of an ACT cutoff in all circunstances
is unlawful however. Rather, its particular use in any

ci rcunst ance nust be exam ned to consider whether as a conponent
of the policy challenged, the sane is traceable to prior de jure
segregati on.

The Board's policy of allow ng al umi schol arships to be
based on ACT cutoffs and the use of ACT cutoff scores as the sole
criterion for the recei pt of academ c schol arshi p noni es has not
been proven to have linkage wwth the de jure system and there is
no evi dence that these practices currently foster separation of
t he races such as influencing student choice.® Therefore,
reformati on of these policies cannot be ordered consistent with
the I aw of the case, absent evidence of discrimnatory purpose of
whi ch the court finds none. The use of ACT scores in awarding

schol arships is wi despread throughout the United States and

3Nor may such an effect on student choice be presuned in
light of institutional practices that set aside schol arship
nmoni es for blacks that |ikew se have high ACT cutoff
requi renents. See Rent 10541 (MJUW Heritage Schol arships to bl ack
enrol |l ees scoring ACTs of 18, 19 and 20); see also BDX 674 (ASU
schol arship for m ni mum conposite ACT score of 22).
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generally viewed as educationally sound.

The court finds that the plaintiffs have failed to prove the
all egation that the HWNs do not use their adm ssions exceptions
"to a substantial degree."” \While true that the HWs have not to
the tinme of trial encouraged exceptions to their adm ssions
requi renents, neither use of nor the failure to use exceptions to
the regul ar adm ssions requirenents is traceable to the prior de
Lure system

The State and other defendants have greatly inproved access
to the higher education systemfor mnorities. |In the age group
18 to 24, black enrollnment in public higher education in
M ssi ssi ppi per thousand bl acks in the population is higher than
the national nmean and bl ack enrol | ment per thousand bl acks in
many non de jure states.® \Wile the experts disagree as to the
exact degree of black participation in the higher education
systen?¥® and, thus, the effectiveness of those neasures designed
to increase black participation, there is no per se policy or
practice of mnimzing the participation of African-Anericans in
the system As Dr. Janes \Wharton pointed out, sonme states,
California being one, have set the entrance requirenents for
their universities at a |level which makes it very difficult for
bl ack hi gh school graduates to gain admttance to any university.

Conversely, institutions in Louisiana, a state having open

3’'BDX 298.

8Cf. Wharton 8941-42; BDX 298 with Loewen 10236-241; PX
525.
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adm ssions, suffer froma very high attrition rate resulting in
students owi ng one, two or three years of college expenses and
having little or nothing to show for it. Such students were
adm tted wi thout having the preparation to do the coll ege work. 3

The question has been posed to the court whether blacks as a
group should have the sane statistical opportunity to be admtted
to college as whites, as determ ned by the adm ssions policies.?*
To gain statistical parity there would have to be different
adm ssi ons standards based on race. The court rejects that
approach. As Dr. Warton testified, in California Asians do
significantly better than Caucasians on the entrance tests. Are
the California policies discrimnatory against the Caucasi ans
since the Asians are admtted in higher percentages of applicants
than the Caucasi ans? Should adm ssions policies to universities
be set so that racial groups can be admtted in equal percentages
of applicants?* The court nust reject any such proposal as well
as open adm ssions to universities.

Remmant s outside of the adm ssions arena that may have a

negative effect on black access to the systemw || be addressed
el sewhere.

GRADUATE ADM SSI ONS STANDARDS*

#Whart on 8949-51; 9188; 10791.
“O\Whart on 9129- 31.

“\Whart on 10797.

“2Appendi x B10; US28.
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Chal I enged for the first tine on remand, it is the
contention of the plaintiff parties that the use of standardi zed
cutoff scores for entry into graduate prograns at the HN's is
both traceable to the prior de jure systemas well as currently
produci ng segregative effects.

A.  OVERVI EW

M ssi ssippi institutions began using the G aduate Record
Exam or "GRE" in the 1960s.% The GRE is a common di agnostic
tool designed to neasure a student's qualifications for graduate
study, and in particular a student's verbal, quantitative and
anal ytical abilities. There have been literally thousands of
validity studies* on the ability of the GRE to predict
performance in graduate school. The results of those tests
indicate that GRE general test scores "are slightly to noderately
predictive of graduate first-year grade point average."* In
ot her words, CRE subscores have limted power to predict how well
individuals will actually do in their first year of graduate
school. As a result of these and simlar studies, it has been
determ ned that a student's undergraduate grade point average is

consistently a better predictor of academ c success in graduate

43Ander son 4900; Di ngerson 7882.

4Test validity refers to the extent to which a given
assessnent is actually neasuring what it is designed to neasure
and the accuracy thereof. Haney 2903. The nost common net hod of
determ ning an assessnent's validity is by studying how well the
test or assessnent actually predicted perfornmance in the first
year of the educational program for which the assessnent is
desi gned. Haney 2903-04.

“SPX 86.
25



school than GRE scores.
B. DI SPARATE | MPACT

Studi es indicate that bl ack exam nees score, on average, 129
scal e points bel ow white exam nees on the verbal section of the
GRE. The disparities on the quantitative and anal ytical segnents
are 152 and 151 scal e points, respectively. Because of the
l[imted predictive power of the GRE, use of an absol ute cutoff
score for adm ssion to prograns is strongly cautioned agai nst by
the makers of the test, the use of which will invariably lead to
many classification errors in the adm ssions process. Many
persons who are admtted will fail whereas many ot hers excl uded
woul d have succeeded. The Educational Testing Service or "ETS"
on behalf of the Graduate Record Exam nations Board has published
gui delines for the proper and appropriate uses of the GRE
Gui del i nes pronul gated by ETS include strictures against using
GRE scores as the sole criterion for adm ssion into a program
The gui delines also recomrend institutions to conduct validity
studies in conjunction with the use of the GRE scores and advi se
agai nst conbining the three neasures (verbal, quantitative and
analytical) to determ ne the appropriate entrance requirenents
and, finally, caution against basing decisions on small score
di fferences. ¥
CONCLUSI ON: GRADUATE SCHOOL ADM SSI ONS

G aduat e School catal ogs pronul gated by UM ©MSU and USM

“éHaney 2899; 2904-05; PX 86.
‘"Haney 2909-18; PX 86; PX 88.
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i ndi cate various violations of the GRE guidelines ranging from
aggregation of the three GRE subscores to the apparent use of GRE
cutoff scores in the adm ssions process. The defendants have
conceded through their witnesses that the catal ogs may infer
violations of ETS criteria and are m sl eading but nmaintain that,
in actual practice, certain universities do not practice GRE
subscore aggregation or use the GRE test results as cutoff scores
for entrance to any particul ar program

Institutional aggregation of test scores for adm ssion
criteria appears to have di sparate inpact upon bl acks. ©Moreover
i ke the ACT, the announcenment of a m ninumcutoff score nore
i kely than not affects student choice to sone degree. VWile the
def endants have denied institutional m suse of the GRE and ot her
graduate adm ssions tests, they have undertaken to reformthese
policies and to nodify their catalogs to reflect the proper
enpl oynent of the GRE consistent with sound educational practice
as reflected by the publisher's guidelines. Inasnmuch as they have
undertaken that duty, the court will order that conpleted within
a specified period and the nodifications presented to the
Monitoring Conmttee, the creation and function of which will be
descri bed hereinafter, for review

M SSI ONS/ ACADEM C PROGRANMS

A.  CONTENTI ONS

The United States has raised as a remmant "[w hether the
def endant s have perpetuated segregation...by deterring other-race

enrollment in the traditionally black public universities through
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t he assignnent of institutional m ssions and scopes.” The United
St at es addresses the defendants' assignnments of institutional
m ssi ons together with funding, program duplication, |and grant
programm ng, facilities, enploynent, the nunber of universities
and athletic conpetition as conponents of what they identify as
"Policies and Practices Bearing Upon the Ability of the
Hi storically Black Institutions to Attract D verse Student
Popul ations. "
B. OVERVI EW

In 1987 this court found that the differential m ssion
designations were "rationally based on sound educational policies
and are not violative of the Equal Protection Cl ause." Ayers,
674 F. Supp. at 1561. The standard articul ated by the Suprene
Court now requires the court to revisit that conclusion in |ight
of the Fordice analysis and apply it to the various conponents
t hat make up the system of hi gher education in M ssissippi to
which mssion is closely tied. Previous findings of fact nmade by
the court in 1987 remain relevant to this analysis and to that
degree will be specifically reiterated.
C. UNDERDEVELOPED NON- UNI QUE | NSTI TUTI ONS*8

The 1987 opinion set forth the historical devel opnent of
each of the eight Mssissippi universities. Ayers, 674 F. Supp.
at 1526-28. Since this institutional history was incorporated

into the court's 1987 opinion, it is easily available and wll

“8Appendi x Cl12; US33; US45.
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not be included herein; however, some historical information is
necessary to put into perspective the rationale underlying the
court's findings and renedies. A brief historical sketch of the
devel opnent of each HBI to the degree relevant to the allegations
of the plaintiff parties regarding the traceability of its
under devel opnent is deened necessary. Prior to that analysis,
however, the court will attenpt to briefly describe the
hi storical circunstances out of which these institutions
devel oped in an effort to put into context the higher education
institutional |andscape as it exists today. The historical
context is helpful in illumnating facets of the systemin an
effort to determ ne whether the sane are vestiges of the prior de
Lure system

1. BACKGROUND

The M ssissippi Constitution of 1890 included a cl ause,
known as the interpretation clause, which was designed to
di senfranchi se bl ack M ssi ssippians. The clause required
potential registrants for voting to interpret a provision of the
constitution chosen by the local registrars. The testinony of
Dr. James Loewen was that the decline in educational opportunity
for black M ssissippians was directly tied to the interpretation
cl ause. The | ess education nenbers of the black popul ation of
the state possessed, the less their ability to properly interpret
the state constitution and accordingly exercise the franchise.*

A central prem se of education of blacks after the establishnment

“9Loewen 5073-74.
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of ASU in 1871, was that blacks could only benefit from
agricultural or nechanical training, rather than a |iberal
education that was provided for its white citizenry.
Accordingly, after 1890, state appropriations for black education
dropped dramatically. The State reduced appropriations for ASU
during this period but the institution was nonetheless allowed to
exi st because of its enphasis on the teaching of agricultural
skills rather than on providing a |liberal education.?®

In keeping with the design of restricting the educational
opportunities of its black citizens, educational facilities for
African- Anericans -- even primary and secondary schools -- were
scarce in Mssissippi up until the 1940s-50s.5% By 1952-53,
al t hough the bl ack secondary school population in the state was
| arger than the white secondary school popul ation, there were
only approxi mately one-third as many bl ack secondary school
teachers as there were white teachers. Also during this tine,
nost bl ack high schools offered only one or two years of high
school and approxi mately 69% of the black teachers were without a
col l ege degree.% The lack of qualified black school teachers is
explained in part by the absence of black normal school s designed

to educate and train teachers.

SOLoewen 5075-76; 5082-89.

SIFor instance, in 1928-29 less than 1% of the eligible
bl ack popul ation was enrolled in high school. By 1940, although
approximately one-third of the white popul ati on had attended high
school, less than 7% of the black popul ati on had achi eved even
this nodest goal. Loewen 5086; Bl ake 4045-47.

52Loewen 5095-96
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The State Normal School at Holly Springs, founded in 1873,
was the first and only such institution designated for the
training of black teachers in Mssissippi but that institution
was cl osed
by Governor Vardaman in 1904. From 1904 until 1940, the State of
M ssi ssippi had no facilities designated for the training of
bl ack teachers. The lack of primary and secondary schools for
bl ack M ssi ssi ppi ans al so had a significant inpact on bl ack
coll ege-going rates during this tinme period. 1In 1940, while 5.5%
of the white adults in M ssissippi had attained a coll ege degree,
only approximately .3% of the adult black popul ati on had done
s0.% By 1925, white M ssissippians could choose anpong five
public institutions of higher learning. Black M ssissippians had
only ASU. Undoubtedly, the lack of institutions of higher
| earning for blacks was also significant in its inpact on the
bl ack attendance rate in M ssissippi during this period.> At
the tinme of the Suprenme Court's decision in Brown® in 1954, 10%

of all college degrees awarded by state universities were earned

53Ander son 4765; Bl ake 4045.

4This fact may be illum nated by exam nation of ASU s
enrollment in 1907 conpared with the enroll nent figure for 1940.
In 1907, ASU s student's body consisted of only 460 students. By
1940, ASU s enrollnent was only 455 students, a net |loss of five
students at the end of the thirty-three year period despite the
fact that only one university was available to the African-
Anmerican race during this tinme period. PX 164(n); PX 164(r).

5Brown v. Board of Education, 347 U S. 483, 74 S. . 686,
98 L. Ed. 873 (1954).
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by bl acks, ®*¢ al t hough they conprised an estimted 45% of the
popul ati on. %’

(a) M SSI ON DESI GNATI ONS®®

In 1965-66, the Board authorized role and scope studies
wher eby each university was requested to study its respective
strengths and weaknesses and to nake recomendations as to its
devel opnent for approximately the next ten years. Additionally,
the institutions were requested to submt recomendations for
programmati ¢ expansi on during the ensuing period consistent with
their identified strengths. 1In 1974, the board staff itself
began a study of the role and scope of the eight institutions,
the result of which was a docunent produced in 1977 which
assigned the |eadership positions in the system of higher
education to only USM UM and MSU. %°

In 1981, the Board assigned mi ssions to the various
institutions of higher learning in Mssissippi. A university's
"mssion" is that which defines the institution relative to al
other institutions within the system The Board desi gnated MSU
UM and USM as "conprehensive" universities, a designation which
inplied that these institutions did and could offer the greater
nunber and hi gher |evel of degree prograns than the remaining

institutions. Ayers, 674 F. Supp. at 1539. JSU was desi gnat ed

°°Bl ake 4025; 4027; Loewen 5096.
57(1987) PX 200. (Percentage based on 1950 Census data.)
S8Appendi x C1; US32.
*Ander son 4771-72; 4791-92.
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as an "urban" university whose enphasis was "oriented toward
service of the urban community" of Jackson, M ssissippi. Id.

ASU, DSU, MJUW and MSU "received the designation of 'regional
Universities. The 'regional' designation signifies a nore
[imted programmatic focus for these institutions, that is, each
IS expected to restrict course offerings to quality undergraduate
instruction." Ayers, 674 at 1539-40.

The 1977 system study becane the working docunment from which
the 1981 M ssion Statenent was devel oped with only m nor
alterations. One difference between the role and scope docunent
of 1977 and the Mssion Statement of 1981 is the fact that JSU
was designated as an "urban" university. The classification of
ASU and MVSU as regional universities limted their offerings at
the masters level. The 1981 M ssion Statenent had the effect of
mai ntaining the status quo® with respect to programmtic
offerings at JSU, MWSU, ASU MJWand DSU and is consistent with
t he devel opnent of the institutions during the de jure period.®

In considering the programmatic scope of the universities
and conparing the prograns of the HWs wth those of the HBIs, it
is perhaps easy to fall into the perspective that views fewer
conparabl e offerings at a HBI as indicia of discrimnation
agai nst bl ack students who are enrolled or mght |ater choose to

enroll in the HBI; but, when viewed fromthe perspective of the

60See (1987) Meredith 4523-24 (The 1981 M ssion Statenent in
effect "put boundaries around all institutions").

61Ander son 4793, 4838; (1987) Meredith 4525.
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Constitution, citizens are not deprived of equal protection of
the | aw where an equal opportunity exists to attend either the
nmore conprehensive HWs or the | ess conprehensive HBIs and that
opportunity is truly unfettered by vestiges of the past such as,
inter alia, differential adm ssions requirenents.

(b) ALLOCATI ON OF PROGRAMS®?

The years 1945 through 1970 were marked by consi derabl e
expansi on of the systemand the period is sonetines referred to
as the "college boomyears.” During this tinme period, college
enrol Il ment increased substantially at both the HBIs and the HWs,
al though the lion's share of the state's higher education
resources was received by the conprehensive institutions,
particularly in the area of programmatic allocations. From 1949-
59, approximately 40 doctoral prograns were authorized, all of
whi ch were devel oped at USM MsU, and UM MSU and USM i n
particul ar experienced substantial growth during this tinme
peri od.

There were no naster's degree prograns offered at the HBIs
in the state until 1951-52 when a master's degree programin
education was established at JSU. There were no doctoral degree
prograns offered in the HBIs in the state until a doctorate in
early chil dhood educati on was established at JSU. And al t hough

JSU gai ned an "urban"” mssion in 1981, further expansion into the

82Appendi x C8-Cl1; D4; US41-US44.

63Ander son 4751-54; 4757; 4913.
34



doctoral arena was not encouraged because MSU, UM and USM wer e
al ready performng those mssions. As was true in 1987, there
continues to be no professional prograns at the HBIs in the
state. ®

Anal ysis of the tinme period 1966 to 1974 indicates the
extent of programmatic expansion at the HWs during this tine
proximate to the Board's role and scope studies in 1966 and again
in 1974-77.
From 1966- 1974, no HBI offered a doctoral program whereas during
this same tinme period, MSU increased its doctoral offerings from
26 to 35; UMfrom 18 to 28; and USMfrom 14 to 37. Wile ASU
offered a naster's degree programin 1966, none was avail abl e at
that school in 1974. JSU experienced substantial growmh at the
masters level during this tine period and increased its nunber of
masters progranms from2 in 1966 to 23 by 1974. Wth the
exception of UM all HWs al so experienced substantial growth
during this time period at the nasters level.®%® Next follows a
nore detailed review of the institutional histories of
M ssi ssi ppi ' s HBI s.

(c) ALCORN STATE UNI VERSI TY (ASU)

ASU is the ol dest |and grant coll ege established for bl acks

inthe United States. Ayers, 674 F. Supp at 1527. Prior to its

84Ander son 4858-4860; (1987) Meredith 4516-17; Ayers, 674 F.
Supp. at 1539.

%pDSU i ncreased the nunber of its masters |evel prograns
froml to 13; MMWTfrom5 to 14; MSU from 43 to 68; and USM from
30 to 73. (1987) USX 490; USX 1.
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founding in 1871, there were no state institutions of higher
| earni ng that blacks could attend. Because of the political
climate during the early years of reconstruction, ASU did
relatively well in its early years. |Its first governing boards
wer e conposed exclusively of black persons and its annual
appropriations fromthe state equal ed the state appropriation for
the University of Mssissippi, the only other state institution
for higher learning at that tinme. ASU received three-fifths
(3/5) of the 1862 Morrill funds upon its founding and, although
founded as the land grant counterpart to UM ASU s function was
primarily undergraduate teacher education. 1In 1875, the Denocrat
Party returned to power in Mssissippi and ASU s fortunes began
to wane. ASU s state appropriation for 1875 was reduced
substantially and, by 1896, the governing board for the
university was all white.®

ASU recei ved substantial programmati c enhancenent in the
years followi ng de jure segregation. Although offering only six
under graduate prograns in education and several in the
agricultural and nmechanical arts during de jure segregation,
ASU s acadenic structure now consists of seven divisions.®

Today, ASU offers thirty-four undergraduate prograns, four

6Ander son 4762-64; 4956-57.

8"Those divisions are: the D vision of General College of
Excel l ence; the Division of Arts and Sciences; the Division of
Busi ness, the Division of Education and Psychol ogy; the Division
of Agriculture and Applied Sciences; the Division of Nursing and
the Division of Gaduate Studies. USX 383; Robinson 788-92.
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masters prograns, and one specialist degree.® ASU has currently
1700 acres, approximtely 400 of which house academ c facilities.
The institution, classified as a regional university, enjoyed
salary levels for associate and assistant professors higher on
average than either DSU or MW its HW regional peers, both in
1991-92 and again in 1992-93. %

(d) JACKSON STATE UNI VERSI TY (JSU)

JSU was acquired by the State of Mssissippi in 1940 for the
express purpose of providing a training school for black teachers
for the black public schools in the state. Ayers, 674 F. Supp.
at 1528. Prior to its acquisition, JSU was "Jackson Coll ege," a
private four-year institution founded in the 1880's. Jackson
Col l ege was forced to nove to its present |ocation on Lynch
Street in downtown Jackson in 1902 because of racial hostility at
the site of the institution's former |ocation in an area of
Jackson near present day M Il saps College.

Upon its acquisition by the State of M ssissippi, Jackson
Col | ege was downgraded to a two-year institution and its name was
changed to M ssissippi Negro Training School. By 1944, JSU had
regai ned four-year status and its m ssion was broadened after
1954 to a liberal arts and sciences institution with graduate

education in teaching.” From 1967 through 1984, JSU experienced

68USX 119; USX 127.
A, Johnson 1043; USX 33AA; Robinson 777-80.
“Loewen 5085.
""Ander son 4775-76; 4957; Loewen 5091.
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"a trenmendous period of growh." 674 F. Supp. at 1538.72 Today,
JSU offers thirty-four undergraduate prograns, twenty-eight
master's degree prograns, five specialist degrees, and four
doctoral prograns.”

(e) M SSISSI PPl VALLEY STATE UNI VERSI TY (M/SU)

Located in the Mssissippi Delta region near Itta Bena, M/SU
was established in 1946 for the purpose of training black
teachers for service in the rural and elenentary bl ack school s.
MVSU al so provided vocational training. Ayers, 674 F. Supp at
1528. The institution, then known as M ssi ssi ppi Vocati onal
Col | ege, opened its doors in 1950. After its founding, its role
initially was that of vocational training at the precoll ege
| evel, a focus which gradually shifted to the status of an
undergraduate institution with heavy enphasis on education and
t he production of teachers.’™ In 1964, M ssissipp
Vocational Coll ege changed its name to Mssissippi Valley State
Col | ege and achi eved accreditation for the first tinme in 1968.
In 1974, the coll ege was bestowed the nanme "University" by the
| egi sl ature and becanme M ssissippi Valley State University.

MVSU began offering graduate courses in 1976. As of 1974,
MWSU of fered the same nunber of bachelor's degree prograns as

DSU, the regional HW 35 m|es away, one nore than MU and four

?Recitation of the programmatic expansi on experienced by
JSU in this time frame may be found at Ayers, 764 F. Supp. at
1538- 39.

BUSX 119.

“Ander son 4957
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to twelve nore than JSU and ASU. MWSU presently only offers one
post - baccal aureate | evel degree. Wile MWSU has been
substantially reduced progranmatically since 1974, the present
nunber of prograns it offers is conparable with that of one of
its HW regional counterparts, MW Today, MSU offers nineteen
under gr aduat e degree prograns and one nmaster's degree program ’®

2. ACCREDI TATI ON'®

As of 1961, ASU, JSU and MVSU were not accredited
institutions; however, today they all have attained
accreditation. In 1992, ASU was given notice of several
deficiencies in its teacher education prograns relating to the
areas of its library holdings, faculty and financial resources,
but has retained its accreditation. Since 1980, with the
possi bl e exception of JSU, the overall percentage of prograns
accredited at all universities has increased substantially.”’
Today, all public universities are accredited by the Southern
Associ ation of Colleges and Schools (SAC) and none are currently
on probation. "

PROGRAM DUPLI CATI ON

A. CONTENTI ONS

Phrased as the question "whether the defendants have since

751987 USX 492; USX 127; USX 1109.
®Appendi x B13; C7; US30.
7(1987) USX 501; USX 130. See also Conrad 5487.

8Ander son 4862; Robi nson 743; 791; \Whi senton 3352-53.
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1954 engaged in any actions which have the effect of increasing
or perpetuating racial separation anong M ssissippi public

institutions of higher education, including, inter alia, the

mai nt enance and operation of traditionally white institutions, or
branches thereof, in close proximty to traditionally black
institutions,” as well as the "placenent of academ c prograns,"”
the inquiry into programduplication is closely related to the
of f- canmpus offerings issue.
B. OVERVI EW

In 1987, the court rejected the plaintiffs' challenge to the
duplicative offerings between proximate institutions. On renmand,
the plaintiffs again retained their expert in program
duplication, Cifton Conrad, who presented essentially the sane
anal ysis as that which he presented in 1987. In 1995, the court
again revisits this issue in light of the | egal standard
articulated in Fordice.
C. UNNECESSARY DUPLI CATI ON'®

1. BACKGROUND

"Program duplication refers to those instances in which
broadly simlar prograns are offered at nore than one

institution. A programis defined as necessarily duplicated if

the presence of that programis essential for the provision of
general education or specialized education in the basic |iberal

arts and sciences at the baccal aureate |evel. Program

“Appendi x Cl4; USA7.
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duplication and necessary duplication refer to the core prograns,
that is, prograns that are considered to be essential.?
Unnecessary duplication refers to those instances where two or
nmore institutions offer the sane nonessential or noncore program
Under this definition, all duplication at the bachelors |evel of
nonbasic |iberal arts and sciences course work and al
duplication at the nasters | evel and above are considered to be
unnecessary." Ayers, 674 F. Supp. at 1540 (enphasis added). The
CIP (Cassification of Instructional Prograns) classification
schenme in higher education superseded the HEG S (H gher Education
General Information Survey) classification schene in the late
1980s. (Conrad's duplication analysis in 1987 was based on the
HEG S cl assification schene.) |In sinplest terns, the CIP
classification is the six-digit nunerical designation that
identifies prograns offered in higher education. 8

2. HWs VERSUS HBIs (Percentage of Duplication)

By conparison of the prograns identified by CIP designation
t hroughout M ssissippi's system of hi gher education, 77% of the
prograns offered at one or nore of the three HBIs at the
bachel ors | evel are also offered or duplicated at one or nore of

the five HWs; 83% of the prograns offered at one or nore of the

80Under Conrad's topol ogy, "core" prograns are those
"essential to the provision of basic and specialized studies in
the liberal arts and sciences. These [prograns] have been at the
hearts of the university not only since antiquity, but the
foundi ng of the Harvard College in 1636 in this country.” Conrad
5277.

81USX 145; Conrad 5244-45.
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HBIs at the nasters level are duplicated at one or nore of the
five HWs; and 60% of the prograns offered at one or nore of the
HBI s at the specialists |evel are duplicated at one or nore of
the five HWs. Finally, 25% of the doctoral prograns offered at
one or nore of the HBIs are duplicated at one or nore of the five
HWs. There is no duplication between the HBIs and the HWs at
t he professional |evel because the HBIs offer no professional
progranms, i.e., progranms in |aw, pharnmacy, nedicine, etc.?8?

3.  UNI QUENESS

"Uni que" prograns are those not duplicated by another public
institution in the system Prograns classified as uni que under
this definition need not be popular--only scarce.® Using this
definition, JSU has four unique prograns at the bachelors |evel;
t hree uni que prograns at the masters |evel; two such prograns at
the specialists Ievel and three unique prograns at the doctoral
I evel . ASU has seven prograns at the bachelors | evel and one
uni que program at the masters |level which are not offered by any
of the five HWs. MVSU has three unique prograns at the
bachel ors | evel when conpared with the five HWN's and one at the
masters |level. "Meaningful uniqueness" has been defined as the
presence of a reasonable nunber of hi gh denand® noncore prograns

at one university that are unduplicated anywhere else in the

82Conrad 5253-5260; USX 111; 112.

8Conrad 5272; Pickett 6094.

84Prograns identified as "high demand" are those prograns at
any degree level in which at least .2% of the nation's graduates
recei ve their degrees.
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system & Using this approach to scrutinize program offerings,
as a group, the HWs have a | arge degree of programmatic
uni queness as conpared with the HBI's as a group. 8

(a) JSU versus HWs (Unnecessary Duplication)

At the bachelors |evel, sixteen out of seventeen CIP
prograns classified by Dr. Conrad as noncore that were offered at
JSU are duplicated by one or nore of the five HWs. At the
masters level, twenty-five out of twenty-eight noncore CIP
prograns offered at JSU are duplicated by one or nore of the five
HWs. At the specialists level, three out of five noncore CIP
prograns offered at JSU are duplicated by one or nore of the five
HWs. At the doctoral |evel, one out of the four CIP prograns
identified as noncore offered at JSU are duplicated by one or
nore of the five HWs.?¥

(b) ASU versus HWs (Unnecessary Duplication)

At the bachelors level, eleven out of fifteen noncore
progranms offered at ASU are duplicated by one or nore of the five
HWs. At the masters level, three out of four noncore prograns
offered at ASU are duplicated by one or nore of the five HWs.

At the specialist level, the only noncore programoffered at ASU
is duplicated by one or nore of the five HWNs. 8

(c) MWWSU versus HWs (Unnecessary Duplication)

8Conrad 5273; 5297-99; USX 150.
86USX 122-126.
8Conrad 5290-92; USX 113; USX 119.
8Conrad 5292; USX 113; USX 1109.
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At the bachelors level, eight out of ten noncore prograns
of fered at MVSU are duplicated by one or nore of the five HN's. &
At the masters level, there is no duplication between the masters
program of fered by MVSU and the masters prograns at the HWs. %

(d) HWs versus HBIs (Percentage O Unnecessary
Dupl i cati on)

By conparison of the prograns identified by CIP designation
t hroughout M ssissippi's system of hi gher education, 40% of the
bachel ors prograns identified as noncore offered at one or nore
of the three HBIs are unnecessarily (according to Conrad's
classification) duplicated at one or nore of the five HN's; 83%
of the nmasters prograns offered at one or nore of the HBIs are
unnecessarily duplicated® at one or nore of the five HN's; 60%
of the specialist prograns offered at one or nore of the HBIs are
unnecessarily duplicated at one or nore of the five HWs;
finally, 25% of the doctoral prograns offered at one or nore of
the HBI s are unnecessarily duplicated at one or nore of the five
HW s. %2
D. PROGRAM | NI TI ATI ON AND ELI M NATI ON

The process for approval of new prograns is as foll ows.

First, a notification of intent is sent to the Conmm ssi oner of

89USX 119.
20USX 113; USX 119.

®Any duplication at the graduate level is not essential or
is "unnecessary" under Conrad's topology. Conrad 5282.

%2Conr ad 5282-87; 5304; USX 118.
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Hi gher Education by the institution, notifying himthat it
intends to devel op a new program Second, a formal proposal is
devel oped and sent to the Board that includes justification for
the program faculty credentials of those expected to
participate, the expected cost of the programand its possible
duplication with other prograns in the system A conference
bet ween uni versity officials and the board staff occurs, after
which time the proposal goes before the Board along with the
staff's recommendati ons of approval or disapproval. Finally,
after consideration of the staff's recommendati ons, the Board
votes to approve or disapprove the proposed program *
"Unnecessary Duplication” as defined by the Board is the
exi stence of two or nore identical or very simlar prograns at
two or nore institutions at the sane tinme where the prograns are
either not critical conponents of the mssion of the institution
or are w thout docunented demand and/ or docunented need. Thus,
t eacher education prograns offered at both JSU and USM are not
unnecessarily duplicative since both are critical to the m ssions
of each university (both having begun as teacher colleges) and

al so supported by a docunented need in the state for teachers.®

By 1986, the Board had conpl eted a conprehensive revi ew of

all prograns offered at the institutions of higher learning in

%pj ckett 5999-6000; BDX 390.

%pj ckett 6002-05. See USX 114 for identification of
vari ous teacher education progranms classified as unnecessarily
duplicative by Conrad.
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M ssi ssippi. Approxinmately four hundred prograns were elim nated
t hroughout the system as unnecessarily duplicative according to
the Board's definition. Thereafter, the Board initiated a
program revi ew process which, as currently practiced, operates
essentially as follows: prograns are flagged after enrol |l nment or
graduation rates drop below a certain figure predeterm ned by the
Board; once enroll nent drops bel ow that preestablished |evel, the
board staff consults with university officials at which tinme the
university is given an opportunity to justify the programs
continued existence in light of the noted deficiencies.®® As a
result of the programreview process, there has been a net
decrease system w de of seventy-seven prograns since 1987, but
none have been elimnated at a HBI because of Iow enrollnent in
t he program °
E. OFF- CAMPUS OFFERI NGS/ DESTRUCTI VE COVPETI TI ONY

Since 1987, JSU has had control of an attractive conplex in
Jackson fornerly known as the Universities Center and now known
as the JSU Graduate Center. Progranms of other public
universities offered there or in Jackson include (1) a fifth year
of MSU s architecture program (2) in-service public service
training prograns offered by USM as well as a small l|ibrary

science program (3) a small graduate programin engi neering; a

%pj ckett 5953; 5988-89; BDX 391.
%pj ckett 6002; 6078.
"Appendi x C20; US53- US54.
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doctorate in higher education and a paral egal program offered by
UM and finally (4) a "smattering' of unidentified courses

of fered by MJW %8

CONCLUSI ON:  PROGRAM DUPLI CATI ON; ACCREDI TATI ON; M SSI ONS

A.  DUPLI CATI ON

The Supreme Court noted that "[i]t can hardly be denied that
such duplication was part and parcel of the prior dual system of
hi gher education -- the whole notion of 'separate but equal
requi red duplicative progranms in two sets of schools -- and that
t he present unnecessary duplication is a continuation of that
practice." Fordice, 112 S.C. at 2727. As the higher education
system exi sts today, duplication of prograns anong institutions
continues to be pervasive; however, that is true of all systens
t hroughout the country which have nore than one university.

Whet her or not continuation of that duplication is educationally

justifiable in light of the proposed revisions to the system and
after a Fordice analysis is conducted, is the question before the
court.

Throughout the United States, duplicative course offerings
bet ween proximate institutions is a matter of concern in regard
to fiscal irresponsibility and usually nothing nore. \Were
duplication is by design as in the forner de jure states of the
South, the fact that a degree of duplication anong once racially

exclusive institutions presently exists is not objectionable

%Cl eere 8084-88. Conm ssioner C eere has characterized all
of these progranms as "nonduplicative activities.”" C eere 8084.
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until and unless that duplication (1) is found to have
segregative effects and (2) can be refornmed "consistent with
sound educational practices." Fordice, 112 S. C. at 2736.

A point to be noted initially is the simlarity in the
parties' definition of "unnecessary duplication.” Both the
plaintiffs' expert's definition of unnecessary duplication and
the Board' s approach to unnecessary duplication hinge in a sense
upon core and noncore prograns. The difference essentially is
that the Board equates core with institutional m ssion,
docunent ed denmand, and possi ble need. Such a notion of core
prograns i nmensely expands the scope of necessary duplication.
Conversely, the plaintiffs' analysis is constructed upon a
university framework renote in time fromtoday's educati onal
envi ronnent, and expands the field considerably so that
nonessential or noncore prograns include such highly desirable or
hi gh demand prograns as el enentary/secondary teacher education
and business. Both anal yses have their useful ness as well as
their drawbacks in relation to approaching the issues involved in
thi s cause.

The Board's approach to programmatic control and duplication
is typical of that found throughout the United States® and,

t hus, could be characterized as an educationally sound "busi ness
as usual" approach to duplication. Under this approach, assum ng
the de jure dual curriculumhas been dismantled, nothing nore

need be said or, nore inportantly, done. Conversely, the United

99Conr ad 5461- 63.
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States' approach, while having no neaning or use outside of a
university systemw thout both historically white and
historically black universities, nore directly focuses upon
issues relevant in this lawsuit, nanmely, what is and is not being
offered at the HBIs and whet her that which is has sonme chance of
desegregating those institutions. As the United States' expert
is first to acknow edge, analysis of duplication by CI P codes
tells little of the internal nakeup of progranms such as program
enphasis, quality, and/or the relative academc rigor of the
program Simlarly, duplicative CIP prograns at two universities
may | ead to an altogether different degree at each university. 1%
As such, it is difficult to accept the proposition that Conrad's
anal ysis actually yields an answer to the threshold question he
hi msel f poses: "[h]as this formally de jure curricul um system
been di smantl ed?"1°? |t is reasonable to conclude that (1)
program enphasis (2) perceived quality and (3) degree sought play
sone role in student choice. Thus, standing alone, the extent to
whi ch these factors conspicuously distinguish prograns at each
uni versity has sonme bearing on whether programduplication as it
now exi sts pronotes a racial choice of institutions. The
duplication issue, however, does not stand al one and the el enent
of differential adm ssions standards operating in conjunction

with simlar institutional offerings between the HBIs and HW s,

100Conr ad 5459- 60.
101Conr ad 5455.
102Conr ad 5460.
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as the Suprene Court pointed out, raises a serious inference that
this duplication continues to pronote segregation.
B. ACCREDI TATI ON

There has been little evidence presented on the
accreditation issue as it stands today. Dr. Anderson's opinion
that the |lack of program and institutional accreditation during
the de jure period negatively inpacted upon the prestige of the
institution is clearly warranted fromthe historical record as
wel | as consistent with other witnesses' opinions regarding this
guestion. Wiile it is obvious that the State of M ssissippi was
| ess than attentive to the HBIs during de jure segregation, there
is no evidence that the State's previous failings in this regard
persist into the present day. As noted earlier, since 1980 the
percentage of progranms accredited at all universities has
i ncreased substantially.

C. M SSIONS

Regardi ng the m ssion designations, it is clear to the court
that the present |limted m ssions of ASU MWSU and JSU are
remmants of the past and that their position vis-a-vis the HWNs
today was caused by the State's past educational policies and
practices in a variety of ways.

The Suprenme Court in Fordice observed that "[t] he m ssion
desi gnations have as their antecedents the policies enacted to
perpetuate racial separation during the de jure segregated
regime." Fordice 112 S.Ct. at 2742. Mreover, "when conbi ned

with the differential adm ssion practices and unnecessary program
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duplication, it is likely that the m ssion designations interfere
with student choice and tend to perpetuate the segregated
system" 1d. As with the prior adm ssions standards, the Suprene
Court indicated both the traceability of this practice!®® as well
as the potential segregative effects that the differential
m ssi on designations continue to foster in Mssissippi. To
elimnate any doubt that the Iimted m ssion designations of the
HBIs are the result of policies and practices traceable to the de
Lure past, the plaintiffs again presented testinony of nunerous
W t nesses which, in detail, provides the factual predicate upon
which traceability of this facet of the current higher education
systemis clearly established. The fact that two of the three
HBlI s are underdevel oped institutions by state design does not in
and of itself lead to the conclusion that they currently foster
separation of the races at the undergraduate |evel. \Wether or
not the Board's proposals elimnate the "likely" interference
caused by the limted m ssions of the HBIs working in conjunction
W th pervasive program duplication and differential adm ssions
standards will be addressed infra.
NUVBER OF UNI VERSI Tl ES

A.  CONTENTI ONS

As noted earlier, the defendants contend that this alone is

the only remmant of the past presently having segregative

103The traceabl e antecedents of the m ssion assignnents of
the various universities were pointed out by the Fifth Grcuit in
Ayers, 914 F.2d at 692.
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effects, w thout sound educational justification and in need of
reformng. On this point there is at |east comon ground as to
the traceability of the policy of maintaining eight
uni versities. 104
B. OVERVI EW

The nost enotionally charged issue in this case, the nunber
of institutions the state has chosen to maintain, "in itself
makes for different choices, particularly when examned in the
light of other factors present in the operation of the system
such as adm ssions, programduplication, and institutional
m ssion designations.” Fordice, 112 S.C. at 2742. On this
i ssue there are no additional findings of fact necessary to
determ ne the traceability of the practice and, in the case of
t he geographical proximty of the institutions in the Delta, the
segregative effects, when viewed in the context of the adm ssions
standards, and the duplicative programofferings at those
proxi mate institutions are also evident. Although the State now
proposes to elimnate this vestige of the de jure past by noving
to a six-university system whether or not that proposal is
mandated by the Fordice analysis will be reviewed within the
context of the court's critique of the defendants' nerger and
consol i dati on proposal .

The plaintiffs' position on this subject throughout this

4" pl ainti ffs recogni ze that the issue of the nunber of
institutions of higher education (senior and comrunity coll eges)
to be operated is before the Court." Pretrial Oder at p. 34.
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litigation has been at tines contradictory. On one hand, the
Plaintiffs vigorously defend MSU s bid for continued exi stence,
a position which has sone basis for argunent® as a school for
nurturing and supporting di sadvant aged students, but one which on
its face appears contradictory to the ends of student
desegregation in the Delta. On the other hand, the plaintiffs
al so vigorously defend MUWs fight to remain a freestanding
institution on the ground that the proposed nerger of MJWand MSU
wi Il have no inpact upon desegregation. |f MM s continued
exi stence as a part of the higher education system has no effect
on desegregation, then the plaintiffs have no standing to urge
that the Board's proposed nerger of MJWand MSU be rejected by
t he court.
FUNDI NG PCLI CI ES AND PRACTI CESY’

A.  CONTENTI ONS

On this issue, the plaintiffs have posed the question as
follows: "[w hether the State of M ssissippi has allocated
resources to the traditionally black institutions of a kind and

degree sufficient to give thema realistic opportunity to attract

105l eslie 358 (nerger inefficient fromfinancial standpoint);
Anderson 4971-72 (nmerger/closure of a HBI by the State of
M ssi ssi ppi anal ogous to their dependant status/uncertain future
during de jure period); Allen 4554 (nerger of HBI wll have
negati ve inpact on access as well as stigmatic consequences);
Loewen 10250 (negative inpact on black student access); Conrad
10337 (negative inpact on desegregation and equal opportunity).

%%Garrett 9560; Conrad 10338.
107Appendi x B3; C2; US34- US35.
53



white students. "% The plaintiff parties allege that funding of
the HBI s poses a barrier to their successful desegregation
i nasmuch as allocation of greater funding for the conprehensive
universities equates with greater funding per full-tinme
equi val ent (FTE) student so enrolled, thereby effectively
elimnating the HBIs as viable choices for attendance by white
students and stigmatizing the HBIs as inferior institutions. The
def endants continue to contend that the only sound educati onal
basis for higher education funding is funding of universities
based on what they do or are expected to do. Although the issue
enconpasses all sources of funding, the primary focus of the
plaintiff parties is the funding formula enployed by the
def endant Board to distribute the funds allocated by the State
for the purpose of financing the higher education of its
citizens.
B. PREVIOQUS FI NDI NGS: FUNDI NG

It is the Board' s responsibility to allocate the |egislative
general support appropriation anong the respective institutions.
The general support appropriation does not include funds for
capital inprovenents, the M ssissippi Agricultural and Forestry
Experinent Station, or the M ssissippi Cooperative Extension
Service. Ayers, 674 F. Supp. at 1546.

I n previously concluding that "the funding fornula does not
treat the predom nantly black institutions inequitably,"” the

court based its finding on (1) the institutional groupings of the

18Uni ted States Contested |Issues of Fact at p. 24.
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universities as reflective of their approximte funding needs;
(2) the fact that during the tinme period 1981-82 through 1986-
1987 departures fromthe formula allocation had benefited the
HBI s; and (3) conparison of the funding for the HBIs with funding
of institutions of |ike character within the region. Ayers, 674
F. Supp. at 1546-48.
C. FUNDI NG FORMULAL®

Devel oped in 1974, the funding fornmula in place at the tine
of the first trial is described in the court's previous decision
at 674 F. Supp. 1546-47. |In Novenber of 1987, subsequent to the
first trial, the Board adopted a new formula for funding
institutions of higher |learning. The fornula consists of the
foll ow ng conponents: (1) instruction; (2) research; (3) public
service; (4) academ c support; (5) student services; (6)
institutional support; (7) operation and mai ntenance of plant;
and (8) scholarships and fell owships. The board staff requests
funding for higher education twelve nonths in advance.
Essentially, each fornmula conponent represents the foll ow ng
percentages of the total budget in FY 1994-95: (1) instruction
58.21% (2) research 2.02% (3) public service .60% (4) academc
support 9.43% (5) student services 5.28% (6) institutional
support 10.34% (7) operation and nmai ntenance of plant 11.05%

(8) schol arships and fell owshi ps 3.07% 110

109Appendi x C3-C4: C6; US36- US37: US39.
10l ot t 7023; 7030; BDX 274; BDX 275.
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1. I NSTRUCTI ON

The instruction conponent of the formula is derived in the
foll owng manner. First, the previous year's student credit
hours produced by each university are totaled and divided by a
predeterm ned standard to determi ne the FTE students that each
university had during the preceding fiscal year. Al
under graduat e hours are divided by 30; graduate hours by 24.
Once the division is made, the nunber of FTE students per
university is derived. Next, to determ ne the nunber of FTE
instructors a university has generated, a staffing ratio table is
consul ted. ! The nunber of FTE students per discipline is
calcul ated and the staffing ratio table determ nes the nunber of
FTE instructors. Stated another way, FTE instructors per
university are determ ned by the nunber of FTE students
previously enrolled by discipline and | evel of instruction.?

After the nunber of FTE instructors are calcul ated, a

faculty salary survey!'® is consulted to determi ne the average

Mgtaffing ratios reflect the nunber of students per faculty
menber under the fornmula by discipline and | evel of study.
Leslie 313. The staffing ratios that are currently in use today
wer e approved by the Board in 1987 when the formula was
devel oped. The staffing ratios were conpiled fromfornulas then
existing in five states, nanely, Virginia, South Carolina,
CGeorgia, Tennessee and Kentucky. Lott 7027; BDX 661

12 ott 7032- 34.

3Faculty salary levels for use in the fornmula are derived
by consulting a salary survey published by the National
Associ ation of State Universities and Land Grant Col |l eges. The
data contained in the survey reflects the current average faculty
salaries prevailing in the region per discipline per type of
institution, e.g., Doctoral |I or Doctoral Il institutions. Lott
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faculty salary in the region per discipline per institutional
type. The total instructional salary budget is thus determ ned
by applying the average faculty salaries derived fromthe survey
to the total nunber of FTE instructors by discipline in each
di vi sion, upper, lower and graduate. All universities are thus
calculated and totaled for a figure that represents the total
need for faculty salaries systemwi de. To the total amount of
faculty salaries is added an anount for fringe benefits.
Cal cul ated as a percentage of salary, the fringe benefits
percent age changes yearly and is keyed to the current rate
al l oned other state enployees. Finally, the instructional
conponent includes an anount for departnental expense al so
cal cul ated as a percentage of the total faculty salary anount.
The anpunt budgeted for departnental expense is designed to cover
departnental secretaries, faculty travel and instructional
suppl i es and equi pnent . 114

2. RESEARCH

The research conponent is separately budgeted and cal cul at ed
as a dollar anpunt per doctorate degree awarded. Funding varies
by discipline simlar to the faculty salary discipline
differences. That is, it is assunmed that doctoral instructional
costs vary by discipline. Research fornmula funding is provided

only to the universities that award doctoral degrees.!®

7028; BDX 276.
M4 ott 7034-35; BDX 276.
15Lott 7036-37.
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3. PUBLI C SERVI CE

Funding for public service is provided as a base amount per
university. Funding in this category is based upon the m ssion
of the university as it existed at the tine the formula was
creat ed.
The base amount for the three conprehensive universities and JSU
are the sane. All other universities within the systemreceive a
| esser amount. ¢

4. ACADEM C SUPPORT

Academ ¢ support funding provided to each university under
the formula consists of three conponents: staffing support,
allocation for library holdings and an allocation for academc
adm nistration. The staffing support allocation is a base anount
that varies anong three institutional groupings: MU, UM and USM
recei ve the nost as "conprehensive" universities; DSU and JSU as
"Doctoral Il1" institutions are next in line followed by ASU MW
and MWSU, as the three "regional" universities. The anount
allocated to each institution for library holdings is based on a
1986 system study which determ ned that the system shoul d have
approxi mately 5, 4000, 000 volunes. A percentage of that projected
anmount is allocated to each university based upon the prograns
and enrol Il nent of the universities as they then existed. The sum
cal cul ated for academ c adm nistration is a percentage of the
three preceding fornula conponents: instruction, research and

public service. For fiscal year 1994-95, it is 9.1% of these

16 ott 7037-38.
58



cat egori es. 17

5. REMAI NI NG FORMULA COVPONENTS

Fundi ng for student services is calculated as a base anount
per university and is set according to the m ssion of each school
with the three conprehensive universities receiving equal anmounts
and the remaining five universities receiving nore than the three
conprehensi ve universities also in equal anmounts. The adj ustnent
t he Board nmakes according to the size of the university is a
recognition that the smaller institutions have less ability to
support their intercollegiate athletics program An additional
anount is added for each university based on head count and FTE
enrollment. Institutional support is calculated as a percentage
of instruction, research and public service. For 1994-95 it is
17% of these categories. 8

The operation and mai ntenance category consists of utilities
and plant mai ntenance funding. Utilities are funded at the
previ ous year's actual expenditures on gas, water and
electricity. The plant maintenance conponent is allocated to the
uni versities based upon their square footage in use. Square
footage is funded differently at the universities dependi ng upon

the intensity of use.!® Schol arships and fellowshi ps are funded

17 ott 7038-39; BDX 275; 277.
118 ott 7039-41; BDX 275.

1 ntensity of use is adjusted by addi ng equi val ent square
footage to canpuses wth | esser square feet per student such as
JSU and USM Canpuses with above average square feet per
student, like MJWand MVSU, are conpensated at a | esser rate per
square foot. An allowance is made for storage square feet and

59



as a percentage of the general tuition incone recognized in the
sel f-generated conponent. For FY 1994-95, this category
constitutes 10.72% of the general tuition incone. %

After the total need (systemw de) is established by adding
t he amounts cal cul ated under each of the eight conponents, from
that amount is subtracted an anmount representing the students'
contribution through tuition or the self-generated category. The
sel f-generated conponent of the fornmula in any given year is
determ ned by cal culating the general tuition for each of the
ei ght universities and nultiplying that total by the
universities' FTE productivity and cal cul ating that dollar val ue.
Once that calculation is nade (total estinmated expected need
m nus student fees), the figure remaining will be the Board's net
request to the |legislature.
D. FORMULA | MPACT

The new fornmula differs materially fromthe previous one in
several ways. First, whereas the old fornmula was cost based,
that is, based on the actual expenditure per credit hour at each
of the universities, the new fornula, while not funding
institutions according to their m ssion designations, funds the

institutions by their size. Second, under the old formula, the

for the presence of historical buildings. Lott 7042.

120 ott 7041-42; BDX 275.

121 ott 7043-45.

122 ott 7021; Cruthers 7375-76. For instance, under the old
formul a, each institution received a predeterm ned anount for
physi cal plant based upon its m ssion grouping. Now, however,
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staffing ratios for doctoral courses were sharply differentiated
from other post- baccal aureate hours. Pursuant to the new
formula, the doctoral staffing ratio has been elimnated and al
graduate work is now funded at the sane level with no distinction
made between masters, specialist or doctoral |evel courses.
Third, whereas previously the anmount of doctoral hours generated
by the universities determ ned the anount of funding under the
research category, currently research is funded by the nunber of
doctorates produced by the university. Finally, under the new
formula tuition has been standardized by institutional groupings,
the three conprehensive universities having the |argest tuition,
JSU and DSU having the next |argest, and the renaining

uni versities having the | owest. %

The nost significant simlarity between the present formula
and the previous formula is that they are both instruction based.
Because the | evel of student enrollnents and the nunber of
students enrolled are the major determ nants of how much a
university stands to receive under the fornula, at what |evel and
in what discipline students are enrolled markedly affect a
university's funding. Forrmula funding in M ssissippi nmakes the
standard assunption nmade el sewhere in the United States that

| ower division (freshman/ sophonore) course work is the | east

funding for physical plant is geared to the anbunt of a
university's square footage. Likew se, student service nonies
are allocated according to the university's size of enroll nent
and faculty. Cruthers 7375-76.

123 ott 7048- 49.
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expensive to teach. Likew se, the staffing ratios assune
graduate level instruction is the nost expensive to teach and,
accordingly, "appropriately reward[] the universities for
teaching at the graduate |evel."!?* Thus, because the size of the
university's enrollnment determ nes the |evel of funding, the

| arger institutions with the highest percentage of upper |evel
prograns obtain the greatest amount of funding. This causes
practically the sane result as under the previous fornula that
funded by institutional m ssion designation.

The court finds the testinony pertaining to funding
interesting and problematic in that it concentrates on the |levels
of funding at the various universities as if it is the
institutions thensel ves which have the right not to be
di scrim nated agai nst by funding rather than the students who
attend those institutions whose rights are in issue. An argunent
for equal funding of the institutions, regardless of the |evel of
prograns at the various institutions, does not adequately take
into consideration that the nunber of black students attending
the HNW's of the state is 44% of the nunber of black students
attending the HBIs of the state, and the nunber is rising
annual | y.

The court also finds it noteworthy that when cal cul ating the
expenditures of state tax dollars on behalf of all students
enrolled in higher education in the state -- both at community

col l eges and universities -- nore dollars per student are

124 ott 7059- 64.
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expended for black students than white students. This factor is
created by a higher percentage of white students than bl ack
students choosing to attend the | ower cost comrmunity coll eges for
their first two years of college work.?® Thus, in overal

funding in college work, nore state appropriations go per student
to black students than white students because of the choices nade
as to where they enroll.

Since the fornmula was put into place in 1987, the three
conprehensi ve institutions have consistently received
approximately 70% of the State's appropriations for higher
education. The actual effect of the inplenmentation of the
funding forrmula has been to "lock in" the institutions' positions
vis-a-vis other institutions in the systemto the point in tinme
of their devel opnent that imredi ately preceded the inplenentation
of the fornmula. Stated another way, when the fornula was put
into place in 1987, the institutions were funded according to how
they existed at that tinme in terns of their existing m ssions,
exi sting progranms and so forth. The historical funding of each
or any institution was not considered. !?®

The term "redundancy" refers to repetitiveness or
duplication within the fornmula. The anount of redundancy w thin

a formula is the neasure to which certain conponents of the

1251t is estimated that approximately 37% of the new
enrollment in the state by black students are in the IHL system
as conpared to approximately 26%of first time white enroll nent
in the four-year system \Warton 8949.

126gy| | i van 1232; Crut hers 7448.
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formula are rewarded nore than once.'?” The degree of redundancy
in the Mssissippi formula together with its basic structural
conponents works to the advantage of the Level | Conprehensive
Universities in several ways. Because of the staffing ratios,
the Level | institutions that have nore graduate FTES receive
nore resources under the formula. Likew se, because the Level |
uni versities have the nore expensive prograns or "the prograns

t hat have the highest yields...in terns of dollars,"” again, they
receive nore resources under the formula. Accordingly, the
instructional salary budget is larger at the Level |
institutions. Because the regional universities, including the
HBI s, have the highest percentage of their students enrolled at
the I ower division, these institutions consistently receive |ess
under the fornul a. 1%

An institution with a high ratio of |ower |evel students to
upper |level students, according to Dr. Lott, could increase its
| evel of funding if the university retained those |ower |eve

students. For exanple, if JSU would increase its percentage of

students remaining at JSU after their sophonore year fromits

127 esl i e 314-316.

128 esl ie 318-22. For instance, in FY 1993, USM has the
| owest percentage of their actual course work taught at the
freshman/ sophonore | evel at approxinmately 38% Ranked bel ow USM
is MSU and UM wi th approxi mately 39% and 47% of their enroll nent
taught at these levels, respectively. DSU s enrollnent nore
cl osely approxi mates that of the white conprehensives at about
46% of its enrollnent at these levels. At JSU, 62%of its
productivity is at the freshman/sophonore levels. At ASU MW
and MVSU, approximately 66% of their enrollnment is at the | ower
divisions. Lott 7063; BDX 283.

64



present 38%to 45% the fornula would provide JSU with additional
funding in excess of approximately $2 mllion per year.??®

Anot her exanpl e of redundancy in the fornmula is the research
conponent funding. Because research dollars are based upon the
nunber of doctorates produced, again the Level | institutions
with the | argest nunber of doctorates produced receive nore
resources under the formula, another reward for being a |l evel |
uni versity. 13

Because fundi ng for academ c support as well as
institutional support is calculated as a percentage of the
previ ous three categories, again the Level | universities receive
nmore resources sinply by virtue of having larger anmounts in the
previ ous categories. The effects under the fornmula of being a
Level | institution are thus conpounded. ! |n the category of
schol arshi ps/fell owshi ps, the M ssissippi practice of gearing the
al l ocation under the fornmula to a percentage of the anmount of
tuition charged is not unusual or peculiar to Mssissippi. Such
a calculation rests upon the standard assunption that the nore
tuition a university charges, the nore it should receive in terns
of student aid noney. However, although the Level | institutions
charge the highest tuition, in general, they have the | argest
proportion of their student body able to pay or having the |east

financial need than sonme of the other universities in the state,

129 ott 7066-67; BDX 277; BDX 284; BDX 286.
130l eslie 323; USX 49.
Blleslie 324; 326.
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particularly the HBIs.®2 The current funding formula disregards
all revenue sources flowing to the university that stemfrom
private sources such as gifts and contracts. 1*

A nonresident fee provision has been recently added to the
sel f-generated conponent of the formula. |In sinplest terns, this
provision returns any nonresident tuition the university is able
to generate to the self-generated expectation after the
nonresi dent enroll nent at the university exceeds 15%of its
student body. UM and JSU traditionally have a | arger percentage
of nonresidents in their student bodies than any of the
uni versities and, accordingly, have previously gained by their
nonresi dent tuition charges. Under the new 15% rul e, these
uni versities stand to lose the nost in terns of funding; 3
however, contrary to the plaintiffs' clainms, the court finds no
racial nexus to this rule.

E. CQUTSIDE THE FORMULA FUNDI NG*®

1. LINE | TEM FUNDI NG

M ssi ssi ppi provides additional funds for education through
line itemfunding. Line itemfunding is provided by the
| egi sl ature for specific activities and prograns offered at one
or nore of the eight public universities. This formof funding

is a substantial share of the total state appropriation for |HLs

2l eslie 325; see al so BDX 289-93.
133Crut hers 7454-55.
B34 ott 7031; 7053-56.
135Appendi x C5; US38.
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and contributes significantly to the quality of an IHL. Line
itemor "outside the formula” funding disproportionately flows to
the HWs. Evidence indicates that no HBlI received state funding
through this source until 1993, 13¢

2.  ENDOWVENTS

The primary contributors to an IHL's endowrent are its
graduates. Endowrent funds are inportant financial resources for
universities and the availability of such funds affects the
overall quality of an institution and the educational experiences
of its students. The endowrents of the HWs in M ssissippi total
approximately $115 million. By conparison, the endowents of the
HBI s total approximately $5 mllion. One significant feature of
endownent dollars is the flexibility by which the institution may
use the funds. ¥
F. EQUTY

As it concerns the pattern of funding fromall sources for
the HBIs during the de jure period, the follow ng testinony by
Dr. Anderson, the United States' historian provides the rel evant
background facts:

The first building programdirected at a HBI was for ASU in
1925. In 1929, that buil ding programwas inplenented when the

State of M ssissippi matched the General Education Board

136 eslie 328-34; Lott 7167.
187 Lott 7168; Leslie 301-03; 398.
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("CEB")'*® appropriations for the university. The next
significant building programfor the HBIs took place in the early
1950s and was directed at all three HBIs.

Gowth in funding for the HBIs in the early 1950's was
notivated at least in part by the Board's anticipation of the
Brown decision. According to the plaintiffs' expert historian,
the Board increased funding of the HBIs for the purpose of
absorbi ng projected sharp increases in the nunber of coll ege-
bound bl ack seniors in the state in an effort to preserve
segregation. The major growh period in higher education in
M ssi ssi ppi occurred from 1945 until approxi mately 1970. As
referred to previously, the "coll ege boomyears" delineates the
era where the public institutions of higher learning in
M ssi ssi ppi developed into the structure that persists today in
terns of the relative positions of the universities.

Most of the nonies spent by the State in higher education
during this tine period was invested in the HWN's. That
i nvestment included |and, buildings or physical plant, pernanent

i nprovenents and the allocation of FTE faculty positions and

138The General Education Board was established in 1902 for
t he purpose of furthering the devel opnment of education in the
South. Southern states contractually obligated to the GEB by
virtue of their receipt of funding fromthe foundation were
required to maintain and submt periodic reports to the Board
detailing, anong other things, their educational budgets,
enrol | ment, population and institutional devel opnent in order to
justify funding requests and, in general, to keep the Board
apprised of their educational efforts. Anderson 4737-38.

139Ander son 4901
140Ander son 4908; 4751-52.
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academ c degree prograns, particularly at the graduate and
pr of essi onal |evels. At the start of Mssissippi's college boom
era, the University of Mssissippi was the leading institution in
the state. During this period, MSU and USM were transfornmed into
maj or conprehensi ve research universities. By the end of the
col | ege boom era, USM and MSU had achi eved approxi mate parity
with UM 4

In terns of their shares of enrollment, FTE faculty
positions and investnents in |and, buildings and equi pmrent nade
by the State, the position of the HBIs is currently simlar to
that existing at the end of the de jure period. From 1960 unti l
the present, greater funding has been provided to the HWNs as
conpared with the HBIs. During the sane period of tinme, the HBIs
have spent |ess per student than have the HWs. 142

By head count enrollnent, in 1992, approximtely 11, 300
bl acks attended a HBI in M ssissippi as conpared with
approxi mately 5000 bl acks who attended a HW. On a per student
basis, state appropriations for black students at four-year
institutions continued to | ag behind state appropriations for
white students at four-year institutions, prinmarily because of
t he reasons previously described. By 1992, however, because nore
bl ack students were enrolling in HWs and nore white students

were simlarly enrolling in HBIs, the percentage difference in

41ander son 4752-4754; 4976.
142Ander son 4975; Leslie 281-85.
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state appropriations between the races declined; ! however, as
previ ously noted, when conparing state appropriations for both
community col |l eges and universities, black students receive nore
on a per student basis than white students. The anal ysis of
state expenditures on a per student basis according to race is a
nore valid nmeasure of whether discrimnation exists in state
funding than is a conparison of funding between institutions,
each of which has both black and white attendees, as |ong as
there is an unfettered choice by the students of which university
or community college to attend.
CONCLUSI ON:  FUNDI NG

The plaintiffs do not contend that the funding fornula
currently used in Mssissippi, either inits entirety or by
i ndi vi dual conponent, is educationally unsound. They do contend,
however, that funding under the formula continues the
perpetuation of the historic mssions of the HWs. In fact, the
financial inmpact of formula funding on the universities and the
universities' mssions are practically inseparable. And while
t he conprehensive universities no | onger have a racial conponent
to their mssion assignnents, the current size and scope of their
m ssions are |likewi se closely tied to Mssissippi's de jure past.
Were all other things equal, no issue would exist on this subject
i nasmuch as it is educationally sound to fund institutions
according to the mssions they fulfill in the State's system of

hi gher education. The funding fornula does not operate on a

143 eslie 426; 287-290; USX 33dd.
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"clean slate,” however, and the historical disparity in funding
between the HW's and HBIs once practiced by | aw persists through
perpetuation of the status quo as it existed then.

Current policies and practices governing funding of
institutions are lawful. There is no per se funding policy or
practice traceable to the de jure era. Attainnment of funding
"equity" between the HBIs and HN's is inpractical and
educationally unsound. It can neither be attained wthin our
l[ifetime nor, as Dr. Siskin and others pointed out, does it
realistically prom se to guarantee further desegregation given
the present institutional |andscape.# The testinony showed
that the fornmula is largely geared to funding the students
wi t hout consideration of race at whichever institution the
students choose to attend and at the program|evel the students
choose. Accordingly, the court finds that the funding formula
shoul d not be altered.

FACI LI TI ES
A. CONTENTI ONS

"Whet her vestiges of the State operated racially dual system
of public higher education remain in the State of M ssissippi,
particularly with respect to...construction and mai nt enance of
physical facilities."

B. OVERVI EW

1445ul i van 2300-01.
45Uni ted States Contested Issues of Fact No. 2(g).

71



In its previous opinion, 724 F. Supp. at 1561, this court
found no "racially discrimnatory pattern existing with respect
to the allocation and condition of facilities when neasuring
facility resources by the amount of net square feet per full-tine
equi val ent student." That finding was based upon a conpari son of
the institution's share of enrollnment with that of the
institution's proportionate share of state appropriations for
capital inprovenents. Acknow edging that "there is a need for
repair of facilities at the historically black institutions,"”
based on the evidence before it, this court found no difference
in the degree of that need anong all institutions. 1d. at 1562.
What follows are additional findings of fact wth regard to the
facilities issue.

C. BACKGROUND

1. FACI LI TI ES/ PROIECT FUNDI NG

One aspect of the State's decision-nmaking authority
regarding facilities is exercised through the allocation of
money. Two sources of funding for facilities are legislative
appropriations and sel f-generated funds. Self-generated funds
provi de resources for capital inprovenents as well as for repair
and renovation and include federal grants and | oans provi ded
t hrough the Educational Building Corporation!® as well as

private donations and gifts. Self-generated funds are a

146The Educational Building Corporation is a corporate
financi ng mechani smthat provides facilities nonies not avail able
ot herwi se. The corporate entity may borrow noney directly or
issue its own bonds. Bowran 6595.
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significant source of revenue of the institution for the
i mprovenent of facilities.

The three general categories of facilities expenditures in
M ssi ssippi are capital inprovenent expenditures, repair and
renovati on expenditures, and operations and mai nt enance fundi ng.
Capital inprovenent expenditures add usabl e space to a canpus;
repair and renovation projects inprove existing space; and
operation and mai ntenance expenditures are routine expenditures
necessary to keeping existing facilities operating and nmaintai ned
properly. Operation and mai ntenance all ocations are nade as part
of the regular formula funding process. An institution's
operation and mai ntenance budget is based upon the anobunt of
square feet each institution is responsible for maintaining.
Each institution has control over its operation and mai ntenance
nmoni es and is expected to maintain its canpus with those nonies.
Canmpus | andscapi ng and grounds nai ntenance noni es are derived
fromthe university's operation and mai ntenance budget. In the
field of facilities maintenance, capital inprovenent and repair
and renovation, M ssissippi has a decentralized systemw th a
hi gh degree of institutional autonony. 4

Typically, a capital inprovenent or repair and renovation
proj ect undergoes three phases: (1) the funding phase; (2) the
desi gn phase; and (3) the construction phrase. The funding phase

i nvol ves the search for noney. Funding for such projects is

147Bowman 6594; Kai ser 965.
148Bowman 6605- 07; 6624; Lee 1517; Curry 6666.
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generally provided by either the institutions' self-generated
funds or through |egislative appropriation. At the |owest |evel
in the process, the institution identifies a need by way of an
annual assessnent whether the need is in the nature of new
construction or the renovation of existing construction. The
institution outlines a brief description of the project,
together wwth a prelimnary estimate of its cost, and submts the
proposal to the board office. The Board processes many such
proposals in a year. Institutions prioritize their requests
and the Board in turn considers and further prioritizes the itens
requested for presentation to the legislature as a systemw de
proposal. Wen the |egislature approves a construction or
repair/renovation project, the itemis funded by line item
appropriation with a specific anmount restricted to each
pr oj ect . 1%°

After the funding phase is conplete, the design phase of the
construction project follows. The institution selects the design
team of architects and engi neers responsi ble for the project's
conpletion. |If the project is funded from sel f-generated funds,
the final decision for awardi ng the design contract is nmade by
the university. The institution's admnistration, after
consulting wth the design professional selected, chooses the

| ocation of the proposed building. The design phase is at an end

149By way of illustration, in 1993 the Board received
requests totaling approximtely $300 MI1lion. Bowran 6592.

150Bowman 6591-93; 6597-98.
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when a conplete set of plans and specifications have been
devel oped, submtted by the institution to the Board, approved by
the Board and advertised for bids. The final phase is the actual
construction of the facility after awarding the contract. At
this time the contractor noves to the site and construction
begins. After the project is conpleted to the satisfaction of
the institution it is formally accepted and turned over to the
institution for use. !

2.  PREVI QUS FI NDI NGS- - CAPI TAL | MPROVEMENTS FUNDI NG

From 1964- 65 t hrough 1984-85, FTE enrollnent in the system
"nearly doubled.” This growth in enrollnment "was acconpani ed by
a substantial increase in canpus space and plant inprovenent."
Ayers, 674 F. Supp. at 1548. Wen viewed in the context of
enrol Il ment figures at the IHLs, the state disproportionately
provided funding to the HWs "in the early years" of this period.
Id. Wen viewed by percentage of enroll nment, however, the HBIs
"having only approximately 25% of the total systemw de
enroll ment...received 39% of the state appropriations from 1970
t hrough 1980 for new construction, and from 1981 t hrough 1986
recei ved 51% of such funds." 1d. at 1549. 1%

3. PREVI QUS FI NDI NGS- - REPAI R AND RENOVATI ON FUNDI NG

"During the period 1981 through 1986, the state building

conmm ssion allocated over 30% of all major repair and renovation

151Bowman 6599- 6004.
152(1987) USX 835-36; 1987 BDX 326- 330; 344.
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appropriations to the predom nantly black institutions.” Ayers,
674 F. Supp at 1549, 1%

4. ALLOCATI ON OF FACI LI TI ES RESOURCES TODAY

From 1981 until 1994, HBIs averaged 22% of the enrollnent in
hi gher education systemw de but obtai ned 32% of the total
funding avail able for capital inprovenents. Since 1981, the
State has allocated to the HBIs approxi mately one-and-a-hal f
times the system average of the capital inprovenments nonies on
either a per student or a per square foot basis.?™

For the period 1981 through 1993, the HBIs as a group in
M ssi ssi ppi have received a proportionately higher share of state
appropriations for capital inprovenents and for repairs and
renovation than the HW's when the proportion of state
appropriations is nmeasured in ternms of the institutions
enrol I ment and Education and General (E&3 square footage.
According to one of the plaintiffs' wtnesses, at |east up until
1987, physical facilities resources have been "all ocated

equitably fromthe viewpoint of racial characteristics of the

153(1987) BDX 331- 338.

154Fr om 1981 t hrough 1993, ASU recei ved approxi mately $18. 00
per square foot in total capital inprovenents and renovations
dollars -- nore than any other university in the system The
syst em average was approxi mately $11.00 per square foot for this
tinme period. Curry 6673-74; 6681; BDX 174; USX 101.

155Bowman 6614; Curry 6676; BDX 162, 175, 175-A. "E&G' space
is that involved in the basic academ c program of the
institution. It does not include space utilized for housing and
student unions. Bowman 6613.
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institutions. "¢

Estimated at $100 per GSF (gross square feet), MU, UM and
USM each have a hi gher replacenent value (1992) than any of the
regional universities. JSU has a greater replacenent val ue
currently than either MMWor DSU. While MJWhas a higher
repl acenent cost than either MVSU or ASU, both of the latter HBIs
have a hi gher repl acenent cost than DSU. 1%

The IHLs in Mssissippi vary in their dependence on state
appropriations for facilities construction. The HBIs since 1985
have relied to a |l arge degree on state appropriations to fund
construction projects undertaken at these canpuses as opposed to
sel f-generated funds. Viewed in the context of institutional
size, the three conprehensive universities have | ess dependence
on state appropriations for construction projects foll owed next
by JSU In order of degree of dependence, MWSU depends
exclusively on the state for such funding foll owed by MJW (91% ;
ASU and DSU fol |l ow next, respectively. %

Consi dering the age of the institutions, there is no
difference in the overall construction quality of the facilities
at the HBIs as conpared with the HWs. ! There is a difference
of opinion as to whether the quality of the workmanshi p enpl oyed

in the construction of the facilities at the HBIs is inferior to

156(1987) Kai ser 597-98.
157UsSX 90 (Table 3); Kaiser 973-75.
158Kai ser 975-76; USX 90 (Table 4).
159Bowman 6619; Curry 6688-89.
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t hat enployed at the HWs. According to the defendants’
wi t nesses, there is no difference in workmanship. % According to
the plaintiffs' w tnesses, poor workmanship at certain HBlIs has
been evi dent since their foundi ng. %!

VWhile the facilities at all universities suffer from
probl ens associated with deferred nai ntenance, the | evels of
mai nt enance evident at the HBIs are bel ow those exhibited at the
HWs. In general, there is a higher degree of deferred
mai nt enance at the HBIs. Over tinme, continued deferred
mai nt enance affects the university's core facilities. The
institutions are not required to spend the funds in the
categories for which they are earmarked; they may, in fact, set
asi de dollars earmarked for operation and mai nt enance for other
uses according to the priorities set by the institution.®? There
is evidence to suggest that this is done by the HBIs to a | arger
extent than the HWs. One way to renedy the m suse of repair and
renovati on noni es woul d be placing control of the nonies with the
Board, which is opposed by the universities, both the HBIs and
HW s.
D. QUALI TY263

180Bowman 6619 (no difference in the quality, type and nature
of construction); Curry 6688 (sane).

161Hender son 1409-10; Johnson 1282.

%2Curry 6690; Kaiser 928; 987; Johnson 1357-59; Bownman 6619;
USX 43(a).

13Appendi x Cl5; US48.
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1. PREVIOQUS FI NDI NGS ON "I NSTI TUTI ONAL CHARACTER'

"The physical plant of the higher educational institutionis
a basic tool to facilitate its educational prograns. There is a
cl ose relationship between facilities and the devel opnment or
expansi on of academ c prograns." Ayers, 674 F. Supp. at 1549.
"The particular mx of facilities found at a given institution
defines its 'character.' (bjectively, one m ght include such
factors as the age and construction type and desi gn of canpus
bui l dings, their condition, ease of access, extent of |and
hol di ngs, ability to expand, and visual images in defining
institutional character. The subjective factors include the
opi ni ons of the academ c community and the nedia and the opinions
of parents, alumi and students."” 1d. "The character of the
historically black institutions in 1954 was acknow edged to be
inferior or unequal to that of the historically white
institutions at that tinme. The facilities at the historically
bl ack institutions in 1954 were deened to be adequate for
under graduat e education." Ayers, 674 F. Supp. at 1549-50.

2. ADDI TI ONAL FI NDI NGS ON "I NSTI TUTI ONAL CHARACTER"

"Quality" of facilities in higher education relates to the
physi cal condition of an institution, the appropriateness for the
prograns for which the facility was designed, and certain
intangi bles related to the appearance of the facilities overal
such as the anbiance of a canpus and its distinctive "sense of
place.” 1n a broader sense, the quality or physical character of

the facilities found at an institution is closely tied to both
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t he physical condition as well as the functional appropriateness
of the facility. The functional appropriateness of space or of a
facility is linked to its design, its equipnent, its appearance
and the materials used to construct its conmponent parts. %4

The 1981 Dober Study (cited by this court in its 1987
opi nion) addressed the utilization of space wthin the public
four-year system but did not draw any concl usi ons about the
overall quality (as described above) of the institutions
studi ed. %® The Dober Study however did address the condition of
bui | di ngs throughout the system and anal yzed the rel ati ve degree
of repair and renovation requirenents for each institution in the
system \Wen viewed in the context of the conditions of
bui | di ngs system w de, the study concluded that ASU needed the
nost attention followed by MUWand UM DSU needed the | east
attention in terns of conditions of its facilities. MU, JSU,
USM and MVSU were in approximte parity in relation to the
overall condition of the buildings then present on their
canpuses. 166

E. LI BRARI ES'®’

164Kai ser 834- 838.

165Kai ser 837.

1%6Dober ranked the universities in the systemby condition
of physical plant using an analysis that identified buildings
rangi ng in conditions from nunmerous functional problens requiring
maj or repair/renovation to "practically unusabl e" buil dings.
(1987) Dober 3890-92; (1987) BDX 304.

17Appendi x C16; US49.
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During the de jure period, the failure of the HBIs to gain
accreditation of their prograns was in part attributable to the
i nadequacy of their library holdings. The library of a
university "is synbolic of the scholarly purpose of the
institution, of its enbodi nent of academ c enterprise. "8
Despite changes in technology, the library remains part of an
institution's inmage and one of its strongest characteristics and,
thus, plays a part in the recruitnent of students and faculty.
Measured in terns of the nunber of holdings, the library
collections at the HN's have been consistently superior to the
library collections at the HBIs for the past 40 years. Al though
the libraries at all of the eight public institutions are in need
of renovation and addition, the libraries at ASU MWSU and JSU
are of a lesser quality overall in terns of the condition of
t heir space. 1

The state |l egislature has recently approved a $12 nillion
i brary expansi on now underway at JSU. An addition to the
library at ASU is currently underway with $3 million having
al ready been spent in connection with the addition.?®

F. EQU PMENT

168Kai ser 841.

189Ander son 4951-52; Kai ser 840-46; Conrad 5383; USX 131; PX
266.

17Bowman 6599; 6624; Kai ser 1031.
"Appendi x C17; USGO0.
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During the de jure era, investnent in equipnment at the HWs
exceeded that provided the HBIs. The quality and type of
equi pnent avail able on a canpus is inportant fromthe student's
standpoint in ternms of adequately preparing the student to enter
the job market. Likewise, it is inportant froman institutional
perspective as an aid in recruitnment. In ternms of fixed
equi pnrent (e.g., science |lab furnishings) the quality of the
equi pnent at the HBIs is inferior to that at the HWs. The
technical and scientific equi pnent present at the HANs is nore
advanced and generally in better condition than that of the HBISs.
JSU is a large user of the super conputer. According to Dean
M chael Dingerson at UM JSU is the third | argest user in the
system of the conputer each nonth. 172
G LAND'"3

JSU now possesses approximately 120 acres of land. The sum
of $5 million has been nade available to JSU for additional |and
acqui sition, and properties surrounding the canpus of JSU
continue to be purchased. The projected |and acquisitions
proposed by the Board for JSU have the potential of enhancing the
appearance of the canpus enornously and will help solve the
exi sting problenms connected to the |ack of adequate land for its

exi sting mssion. "

2Ander son 5010-11; Kai ser 849-60; Di ngerson 7859.
3Appendi x C18; USH1.

174Kai ser 872-73; 944; Bowman 6627-28; Lee 1515-16; Curry
6701; 6721-22.
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H. FOOTBALL STADI UM

JSU currently does not have a football stadium Dr. Kaiser
testified that the possession of a football stadium under the
control of a university affects the reputation of the university
in the comunity.'®
. FAC LITIES AND STUDENT CHO CE

The general appearance of the grounds of a canpus is part of
its appeal and, thus, maintenance of the grounds is the
institution's nost visible attribute. Institutions build new
facilities for various reasons including (1) response to
enrol l ment pressures, (2) to provide specialized facilities for
new or expected prograns, and (3) to replace buildings in danger
of collapse or for other safety considerations.!” The nature and
condition of facilities of a canmpus are factors that influence
student choice in deciding where to attend college.® Wile
either may bear on the perceived reputation of an institution,
nei ther the replacenent value of its buildings nor the nunber of
books in the library is a significant feature of a university
t hat influences student choice of where to attend. !’

CONCLUSI O\t FACI LI TI ES

5Appendi x C19; US52.
178Kai ser 871-72.
77Johnson 1271; Curry 6663-64; 6690-91.

78Curry 6699 (relatively nodest); Kaiser 925 (a significant
role).

1%L oewen 10207- 009.
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There is no pattern of inequity in funding in recent years
for the HBIs as a group. The court finds that the nature and
kind of problens faced by the HBIs in terns of maintenance and
repair do not differ significantly fromthose faced by the HWs.
Dr ai nage probl ens are pervasive throughout the system and present
at both the HWs and HBIs, especially those in the Delta.

Li kew se, both groups of institutions currently experience the
sanme type of structural problens, typically the result of
settling foundations. There are, however, observable
differences in the upkeep of sone of the institutions within the
systemas well as the quantity and quality of the |andscaping
present throughout the canpuses, thereby creating a "sense of

pl ace" at sonme HBlIs which is arguably inferior to that found at
sone of the better manicured and mai ntai ned HWs.

Undeni ably, the appearance of the university canpus plays
sone role in student choice. In this context, the issue
presented is whether the neglect of the HBIs' facilities,
particularly their respective physical plants, continues in sone
formtoday and, if so, the nature and direction that corrective
action should take. While no current facility policy or practice
has been identified as having a de jure connection, it is clear
that the State's |ack of control of each university's operation
and mai nt enance expenditures, in conbination with traceable
aspects of the university system such as the historical neglect

of the physical facilities at the HBIs, serves to decrease the

180Bowman 6618- 19.
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attractiveness of these institutions and, thus, to sonme extent
their ability to desegregate. The defendants have raised a
substantial doubt in the court's mnd as to the practicality or
desegregation productivity of institutional enhancenent to the
degree requested by the plaintiff parties, ! and the court wll
not speculate as to whether or to what degree such neasures,
referred to at | east once as the "Field of Dreans" theory,
reasonably prom se to attract other-race students to the |HLs.
One neasure that appears likely to have an i nmedi ate i npact on

t he appearance of these institutions, however, is vesting control
of the IHLs' autonony over their operation and mai ntenance
funding to the Board. ' Having been presented with no evidence
as to the educational soundness of such a nmeasure, the court has
no opinion as to this possible change of policy.

The court finds little usefulness in conparing, on the basis
of race, library facilities and hol dings of universities with
broadly disparate m ssions. The differences in the universities
vol une holdings are attributable to their historical mssion
assignnments. In the absence of proof that the HBIs' library
hol di ngs i npact student choice to the extent of precluding those
institutions as viable choices for white students, the court
finds that increasing the size of the HBIs' libraries beyond that
consistent with their mssions is not educationally sound. As

noted earlier, ASU s and JSU s |ibraries are undergoi ng

18lgee USX 90; Wharton 8984-91; Siskin 8730-32.
1825ee Kai ser 1017-18.
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expansi on. 18

Sel f-generated funds (SGF) are a significant source of noney
to a university and account for nore than half of project
financi ng systemwi de. ¥ The fact that UM USM and MSU can draw
nore research dollars today because of their size and accordingly
have the enhanced ability to fund nore self-generated projects
than the regional universities is a product of past funding
practices. To a degree, such funding practices explain the
relative disparity in size and degree of research activity at the
conprehensive HWs as conpared with JSU

The defendants argue that institutional enhancenent of the
HBIs, to the degree urged, will escalate the |evel of segregation
in the system The court need not enbrace the defendants’
argunment in order to reject the notion that enhancenent toward
attaining parity of scope at the HBIs relative to the HN's is
necessary to end segregation in Mssissippi. Rather, the issue
to decide in this area is whether present remants affecting the
HBI's, in light of other systemc infirmties noted throughout
this opinion, are educationally unsound and there exists a
practical alternative. Viewed within this context, the enhanced
ability of the HWs to self-generate funds vis-a-vis the
abilities of the HBIs to do so in and of itself is of little

signi ficance.

183Bowman 6624; 6627; Kai ser 1031.
184BDX 5009.
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EMPLOYMENT

A.  CONTENTI ONS

On the issue of "[w hether defendants' enploynent and
enpl oynent-rel ated policies and practices perpetuate segregation
by resulting in racially identifiable faculty and adm ni strators
at M ssissippi public institutions, and in race-based differences
in faculty rank, tenure, and salary,"!® the court has heard
extensive testinony both in 1987 and in 1994.
B. OVERVI EW

In 1987 this court found that the State of M ssissippi's
race- neutral hiring practices satisfied its obligations under
the lawto dismantle its fornmer de jure segregated system
however, today's inquiry focuses upon the identification of
remmants within the hiring process that continue to foster
segregation or the racial identifiability of the institutions of
hi gher learning in M ssissippi.
C. RACI AL | DENTI FI ABI LI TY?2&®

During the de jure period, no blacks served as faculty,
adm nistrators or nmanagers at the HWs. In 1992-93, 3.27% of the

total faculty present at all ranks in the HWNs was bl ack. ¥ That

18Uni ted States Contested |Issues of Fact No. 7.

18 Appendi x D1; US55- US57.

187By institution, the percentage of the total black fulltine
faculty was as follows: (1) DSU 3.70% (2) WMsU 3.59% (3) MWW
1.79% (4) UM 3.13% and (5) USM 3. 23% Anderson 4953; Siskin
8680; BDX 134-139.
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figure conpares favorably with national averages of black
fulltime regular faculty at public conprehensive and doct oral
institutions. 8

D. FACULTY SALARI ES'®®

During the de jure period, the faculty salary levels at the
HBI s were consistently |lower than that which prevailed at the
HWs for faculty at the same ranks. Since approximtely 1979,
salary levels at all M ssissippi universities are consistently
| ower relative to those found in the surrounding states of the
sout heastern region. MU, UM and USM have on average the highest
faculty salaries of all universities in the system Tuition is
al so the highest at these universities.

When grouped solely on the basis of their predom nant raci al
characteristics, rather than by institutional size and scope, the
di fferences between the salary levels prevailing at the HBIs and
the HWs continue to be significant.® Likew se, the percentage
of faculty holding positions of instructor and assi stant
prof essor, the two | owest conpensated ranks in academa, isS

greater at the HBIs in general . 9

1885} ski n 8680-81

18 Appendi x D3; US59.

1%Ander son 4954; Feisal 8550; Lott 7050.

¥lFor instance, in 1991-92 there was approxi mately an
$8, 000. 00 difference in the faculty sal aries between the HN's and
HBI s or approximately 27%

192For exanple, by institution, the percent of faculty
hol di ng these ranks in 1991-92 are as follows: ASU 62% DSU 46%
JSU 51% WMSU 33% MJUW57% MSU 62% UM 42% USM 39% The
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The court deens it noteworthy that although funding for
faculty salaries is provided by the State under the formula, the
institutions thensel ves determ ne the nunber of faculty positions
needed and their corresponding rank within the university, as
wel | as the conpensation for that rank. Thus, because of the
institutional autonony present in the system an institution may
have a higher state appropriation per FTE student conpared with
its regional peers, yet maintain |ower faculty salary |evels.
Wth respect to the formula funding of faculty salaries per
institution type, Doctoral | through Masters |1, the formula keys
of f average faculty salaries by discipline and rank found at peer
institutions in the region (Southeast Region IV). The overal
average faculty salaries assigned by discipline to each type of
institution assune a rank distribution as that currently
prevailing in the region.' As a result of this assunption,
those institutions that choose to vary fromthe rank distribution
assuned in the average faculty salary rates, are in a sense,
ei ther over-conpensated in their salary formul a funding, or

under - conpensat ed. 1%

average salary by rank prevailing in the systemfor this year was
as follows: $45,445 - Professor; $36,128 - Associ ate Professor;
$31,834 - Assistant Professor; and $23,089 - Instructor. Leslie
342; USX 33(aa).

98]t is assuned that each institution within the category
has 41% of their faculty at the full professor range; 31% at the
associ ate professor rank; 23.2% at the assistant professor rank;
and 4.4% at the instructor range.

%For instance, ASU, having a | ower percentage of its
faculty at the full professor rank than that prevailing in the
region but a greater percentage of its faculty at the instructor
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E. RANK AND TENURE®®

The racial nmakeup of a university faculty and of the various
| evel s of the faculty affects student choice. For the period
1986- 1992, the percentage of white full and associ ate professors
at the five HWs renai ned hi gh, whereas the percentage of bl acks
hol di ng these ranks continued to be stable and | ow. *® For the
system as a whole, 94%of the full professors at the HNs were
white as opposed to 2% bl ack. For fiscal year 1992, 98% of the
adm nistrators at the HWNs were white; 2% were black. |In 1991-
92, 22% of the faculty at the HBIs were full professors as
conpared with 36% of the faculty at the HW's hol ding this rank.
Twenty-three percent of the faculty at the HBIs was at the
instructor rank as opposed to 11% at the HWs. %

Board policy currently prevents offers of tenure at the tinme
of hiring even to recruits fromother universities holding tenure
there. Desegregation of a university is advanced when bl acks
hold visible and influential positions within the university.

Synbolically, it sends a signal to other blacks in the community

| evel than that prevailing in the region, is actually funded at a
hi gher average salary rate than it is presently paying. Lott
7119- 26; BDX 664.

195Appendi x D2; US58.

196By uni versity for fiscal year 1992, the percentage of
faculty holding full professor status was as follows: (a) USM
97% white and 1% bl ack; (b) UM 96% white and .5% bl ack; (c) MJW
100% white and 0% bl ack; (d) DSU 97% white and 1% bl ack
Finally, MSU has 94% of its full professors white as opposed to
only 2% bl ack. C auge 4172-74; USX 76- 80.

197Cl auge 4170-76; USX 73; USX 75-80; Leslie 299; USX 33.
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that the university is commtted to sharing power. Practically,
it provides the university a better chance to recruit other black
faculty by virtue of the contacts existing black faculty may have
in the qualified pool. 1%
F. RECRU TMENT

1. PREVIOQUS FI NDI NGS -- RECRU TMENT AND HI RI NG

In 1987, this court found that "[t]he statistical presence
of other-race faculty at the historically black institutions is
substantial and unchal | enged." Ayers, 674 F.Supp. at 1537. It
remai ns so today. "The defendant universities recruit and hire
faculty on a nationwi de basis. [Exhibit citations omtted.] The
historically white institutions expend substantial affirmtive
efforts in an attenpt to attract and enpl oy other-race
faculty...." 1d. "Recruitment of mnority faculty is severely
hanpered by the acute shortage of supply of mnority individuals
having the requisite qualifications.” 1d. "[T]he push to enpl oy
nmore mnority faculty is a nationw de issue. Institutions
t hroughout the country are conpeting for the same limted supply
and finding it extrenmely difficult to increase the percentage of
other-race faculty. M ssissippi universities are at a distinct
conpetitive disadvantage in attenpting to attract, enploy, and
retain qualified black faculty nenbers.” 1d. at 1538. Finally,
"[s]ince 1974, the percentage of blacks hired by M ssissipp

uni versities exceeded the black representation in the qualified

19 Cl auge 4181; 4184.
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| abor pool." 1d.

2.  ADDI TI ONAL FI NDI NGS -- RECRU TMENT AND HI RI NG

Sone M ssissippi institutions, whether because of
perceptions, availability of Ph.Ds or other reasons, continue to
have a nore difficult time in recruiting mnorities than many
other institutions in the United States. Lack of conpetitive
salaries also continues to be a factor making it nore difficult
to recruit qualified black faculty.

In 1987 the percentage of black faculty in the HWs in
M ssi ssi ppi was approximately 2.9% That figure is now up to
4.1% a significant increase that conpares favorably with the
percentage of black faculty nationwde. |In 1986, black faculty
made up approximately 12% of the total faculty in the system By
1992, black faculty had increased to 17% of the total faculty.
In both 1986 as well as 1992, over 80% of the black faculty in
the public systemwas enployed at the HBIs. For the period 1987-
1993 there has been little inprovenent in the representation of
bl ack faculty at the HWs at the ranks of associate and ful
(tenured) professor. For the sanme tine period, white faculty at
the HBIs continued to be well represented at the associate and
full professorial ranks. 2%

Anal ysis of black faculty now present at M ssissippi's HN's

by discipline and degree attai nnent indicates that since 1974,

19C] auge 4208; Feisal 8550; see also Ayers, 674 F. Supp. at

1538.

200Fej sal 8568-69; Allen 4490-91; 4498-99; PX 282; USX 24-
30A.
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M ssi ssippi HWs have hired nore black faculty than woul d be
statistically predicted. Statistical analysis of all faculty now
present at Mssissippi's HAN's indicates that, when viewed as a
group, existing faculty hired prior to 1974 are excessively
white; those hired after 1974 are excessively black. The racial
conposition of the faculties present at all HWNs is within
statistical expectations. 20!

3. QUALI FI ED POOL

For the time period 1979 through 1989, the HWs have awarded
97% of all the doctorates awarded to African-Anmericans in
M ssissippi; the historically black universities have awarded 3%
of the African-Anerican doctorates. For the sane tine period, of
the total doctorates earned by African-Anmericans in M ssissippi,
68% were in education; 12%in social sciences; 4% in physical
sciences; 10%in life sciences; .6%in engineering; 3% in the
humanities; and 2% in professional fields. The percentage of
African- Aneri cans earni ng doctorates in education in M ssissipp
is extrenely high in r relation to the doctorates earned in other
di sci plines. Because doctorates in education primarily lead to
careers in elenentary and secondary education, the pool of black

doctorates available for faculty positions at M ssissipp

2015 skin 8668-77; BDX 134-139; BDX 146-151. Proceeding
under the assunption that the HNs in M ssissippi recruit
nationally, Siskin's conclusion that the HAWs' mnority hiring
exceeded what woul d be expected based on the qualified |abor
pool, was arrived by conparison of all hirings by HN's since 1986
by discipline and degree attai nnent with percentage of black
degrees conferred in 1988-89 nationally. BDX 151.
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institutions is limted. 2%

The shortage of African-Americans earning doctorates is a
probl em that persists throughout the United States. For
i nstance, in 1991 bl acks earning doctorates nati onw de accounted
for only 3.8%of all doctorates awarded to U. S. citizens.
Simlarly, less than 5% of all nmaster's degrees awarded
nati onw de were awarded to blacks in 1990. 1In 1992, the nunber
of Ph.Ds awarded in the United States to black United States
citizens in the core subject of mathematics, including all sub-
categories, was four. There were eleven awarded in 1991 and four
in 1990.2%% Noreover, predom nantly black institutions are an
i nportant source of conpetition with HWs for African-Anerican
Ph. Ds. 24 Li kewi se, business, industry and government conpete
Wth universities for African-Anmerican Ph.Ds. Only approxi mately
40% of all black doctorates earned in a year nove into
academ a. 2%

The degree of black faculty representation in academ a al so

varies by type of institution. |In public doctorate-granting

202C] auge 4225-33; USX 82-85; USX 87- 88.
203BDX 200 at p. 50.

204C] auge 4291-92. Factors that influence black faculty in
their choice of universities include: (1) the working conditions
or the perceived quality of the work place; (2) a preference that
the career match the mi ssion of the institution; (3) a commtnent
to work with black students; (4) the perceived sincerity in
recruitment efforts at HBIs; (5) the length of the probationary
period; (6) tenure prospects; and (7) salary. Feisal 8537-38;
BDX 199.

205Cl auge 4273-75; 4291-92; Siskin 8780-82; Feisal 8540-41.
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institutions, African-Anmericans average approxi mately 1.8% of the
total faculty, whereas in public universities of |esser scope,
bl ack faculty make up approxi mately 3.5% of the total faculty
present. For approximately the last twenty years, the percentage
of black faculty has remained relatively constant (at 4.2%to
4.59% vis-a-vis the total nunber of faculty throughout the
country. 20

4. DEFENDANTS EFFORTS IN M NORI TY EMPLOYMENT

The basic techni ques of Mssissippi IHLs for hiring faculty
are typical to those enployed at universities across the nation.
The process begins at the departnental level with the
identification of need. The institution's adm nistration reviews
departnental requests and either approves or disapproves the
request for an additional position.?” |n an effort to attract
and retain qualified black faculty, the HN's in M ssissipp
continue to devel op various nmeans to acconplish this purpose. 208

Sone of the nore notable prograns designed toward increasing
faculty diversity are detail ed bel ow

DSU has a "grow your own" program whereby the university
sends its mnority graduates to other institutions for conpletion
of their termnal degree. The institution requires tw years of

teaching at the university for every one year of graduate

206Fej sal 8540- 45.
207Fej sal 8546-48.

208 nstituti onal nmeasures prevailing in 1987 are detail ed at
Ayers, 674 F. Supp. at 1537.
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financial support. DSU also provides financial support to junior
bl ack faculty working on advanced degrees.?® MU s efforts
include the allocation of additional funding for mnority faculty
and participation in the Mnority Alliance Program MBU al so
provides for financial incentives to departnents to encourage
mnority recruitnment?® and requires its departnents annually to
report their efforts to hire mnority faculty. MU participates
in cooperative faculty exchange agreenents with ASU and JSU. 2!
MJUW pays hi gher salaries for black faculty on average than its
white faculty of conparable rank.?2 UM uses mnority recruitnent
funds to encourage diversity at the departnental |evel by
enhancenent of salaries paid to black faculty. Black faculty
enpl oyed at UM on average receive $3,000 per year nore in pay
than white faculty. Like DSU, UM also has a "grow your own"
policy and provides financial and other support to mnority
instructors working toward their doctorates. UM al so
participates in faculty exchange prograns. The university
attenpts to recruit at HBIs and gives mnority faculty priority

i n canpus housing. Like DSU and UM USM al so provi des financi al
support to mnority graduates seeking term nal degrees at other

institutions wwth the requirenent that they teach at |east one

209Watt 10711-712; BDX 14.

2Currently, MSU now nakes avail abl e $1, 000, 000 for
pronoting the enploynment of black faculty . Zacharias 8438- 39.

2l1Fej sal 8560-61; Zachari as 8438-39; BDX 30.
2I2Rent 10555
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full year at the university.?
CONCLUSI ON: EMPLOYMENT

The HWs remain racially identifiable at the admnistrative
and tenured faculty ranks. The point of inquiry however nust
focus upon whether this continuing state of affairs (a) is the
result of policies and practices having as their historical
ant ecedents, practices of the de jure era and (b) whether racial
identifiability at the faculty/adm nistrative rank continues to
foster segregation of the races.

It is an undeni able fact that M ssissippi, together with al
prior de jure segregated states, has to sone degree affected the
qualified pool of black applicants for faculty positions. It is
i kewi se true that de jure segregation has materially contributed
to the shortage of mnority faculty and adm nistrators at the
HWs. Both plaintiffs' and defendants' experts agree that
diversity in the faculty ranks of an institution increases
diversity in all other facets of the university.

As the Suprene Court in Fordice observed, "[u]nquestionably,
a larger rather than a smaller nunber of institutions from which
to choose in itself makes for different choices...."?* There is

no current policy or practice in a relevant sense that produces

213Tur ner 6383-85; Hoops 6742-43; BDX 55; BDX 68.

214112 S. . at 2742. In this context, the presence of
three public HBlIs, one of which is a doctorate-granting
institution, appears likely to contribute to the continued raci al
identifiability of Mssissippi HAN's at the adm nistrative/tenured
faculty ranks.
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the shortage of avail able black faculty, nor can liability be
based on prior exclusionary adm ssions policies and practices
that reduced the qualified pool, in light of the State's

conti nuous substantial affirmative efforts to correct this

i mbal ance. Absent a finding of discrimnatory purpose in current
means and net hods of institutional hiring, the court cannot,
consistent with Fordice, address this inbal ance through
intervention in the hiring/pronotion processes enployed by the
uni versities.

Al t hough the racial predom nance of faculty and
admnistrators at the HWs and the shortage of qualified black
faculty are to sone extent attributable to de jure segregation,
the HWs are making sincere and serious efforts to increase the
percentages of African-Anerican faculty and adm ni strators at
these institutions. Universities throughout the nation have the
same problemin this regard. As Dr. Bernard Siskin pointed out,
the policies and practices of the defendants have resulted in the
hiring of nore African-Anerican faculty than one woul d expect
froma statistical analysis of the pool available and the
national hiring drive.

LAND GRANT?1®
A.  CONTENTI ONS
"Whet her Alcorn State University has been limted inits

role in the State of Mssissippi's |land grant program due to its

25Appendi x C13; US46(a-i).
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racial heritage and the racial identity of its enrollnent and
admnistration...in a manner that decreases its attractiveness to
ot her-race students."?216
B. OVERVI EW

The court has previously traced the historical |and grant
funding disparity between ASU and MSU and has |ikew se noted the
programmatic di fferences between the | and grant universities in
the areas of instruction, research and cooperative extension.
See Ayers, 674 F. Supp at 1543-1546. 1In 1987, the court found
that the plaintiffs had failed to "make a show ng that
educational opportunity in the land grant area is in any way
restricted.” Ayers, 674 F. Supp. at 1563. Mboreover, the court
found that "the differentiations made by the defendants with
respect to the nature of the |and grant progranms offered at the
two | and grant schools are educationally sound and are not
notivated by discrimnatory notive." |d. The Fordice analysis
requires close reexam nation of the |land grant issue to determ ne
t he educational soundness of the continued practice of conducting
the majority of land grant activities at MSU. Al though the
traceability of the practice to the prior de jure era cannot
reasonably be disputed, the court nust determ ne whether its
continuation has segregative effects and, secondly, whether its
elimnation would be inpractical in ternms of educational
soundness.

C. BACKGROUND

218Uni ted States Contested |ssues of Fact No. 8.
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The original legislation creating |and grant institutions
was passed on July 2, 1862. These institutions, later to be
known as | and grant colleges, were set up to teach agriculture
and nmechanical arts. On May 13, 1871, the state |egislature
aut hori zed the governor to receive the land script granted to the
State by virtue of the 1862 Mrrill Act. On that occasion,
three-fifths of the land script was given to ASU, two-fifths to
UM Thus, Alcorn was designated a | and grant college in 1871
M ssissippi State University (then M ssissippi AAM was not so
designated until its establishnment in 1878. 2

In 1887, Congress passed an act designed to fund
agricultural research in the several states. The 1887 act or
"Hatch Act" provided for equal distribution of federal funds
between the | and grant coll eges then extant "unl ess the
| egi sl ature of such State shall otherwi se direct."” The
M ssissippi legislature did in fact direct otherw se. NMSU
rather than Al corn was designated to adm nister the Hatch Act
f unds. 218

I n 1890, Congress passed an act authorizing the states to
establish | and grant colleges for its black citizens. The
beneficiaries of these funds were distinguished fromthe white
| and grant coll eges by the designation "1890 institutions."

Al t hough established approxi mately ni neteen years earlier, ASU

217(1987) Seals 717-19; Seals 2329; Foil 6924.
218(1987) Seals 717; Foil 6925.
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was consi dered thenceforth as the State's 1890 institution. 2

In 1913, an act was passed designed to aid agricultural
extension work for farmers. The 1913 legislation or Smth-Lever
Cooperati ve Extension Act authorized the states to designate the
coll ege or colleges to adm nister the noney stenmng fromthis
source of federal funding. The State of M ssissippi so directed
that MSU woul d adm ni ster the Sm th-Lever funds to the exclusion
of all other institutions. Together these four Acts defined the
"Land Grant" college. The pattern of channeling the federal
dol | ars made avail abl e through the Hatch and Smth-Lever Acts
away fromthe 1890 institutions or black |land grant coll eges and
to the land grant institutions designated for whites was
consi stent throughout the South. The failure to invest in ASU
during the de jure period made it inpossible for it to devel op
into a full-fledged | and grant institution. Thus, while holding
the | and grant designation, ASU was not devel oped as such an
institution.?® |n 1954, the Brewton Report recommended
considering "the abandonnment of the present |and-grant program
operated at Alcorn, in view of the limted nunber of students

enrol | ed. "22

219(1987) Seal s 718.
220Foj | 6925; (1987) Seals 718; Seals 2331; Anderson 4950-51.

21N ternatively, the Brewton Report went on to concl ude,
[i]f the State chooses to operate two |land grant institutions,
this function should be transferred fromAlcorn to Itta Bena
(i ncluding staff and equi pnent) creating thereby an entirely new
institution. The present Al corn plant would then be transforned
nto a community college, operated simlar to the one proposed
or Itta Bena." (1987) PX 200.

101



El ements traditionally considered as part of the |and grant
function include: a directed research program an experinent
station; an extension service and resident instruction prograns.
"Core" agricultural prograns are prograns found in nost if not
all agricultural colleges. Core agricultural prograns include
ani mal science, plant science, soil science, and agri-busi ness.
The court finds it significant that, anong bl ack under graduates
nationally, there is currently little demand for core
agricultural prograns. Nationw de, only 4% of persons pursuing
academ c progranms in agriculture at all land grant institutions
are black. Prograns and projects undertaken in the field of
agriculture are driven by the needs of the state's agricultural
i ndustry and the nunber of persons engaged and interested in
agriculture in the state. Frombefore 1987 until approxi mately
1990, both M ssissippi as well as the country at |arge
experienced a decline in interest in agricultural education and
t hus, declining enrollnment in agricultural instruction. From
1990 until the present, both nationally and in M ssissippi,
enrol | mrent has again picked up in the field. 2?2

1. RESI DENT | NSTRUCTI ON

Agricul tural research conducted on the canpus directly
affects the quality of the resident instruction. Scientists
enpl oyed in research and interacting with students inprove the

quality of the students' education and strengthens undergraduate

222Foj | 6856; 6910-20; Acker 6959-60; Seal s 2342-2352; BDX
306.
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progranms in general. In 1960, MSU received $328,000 in state
appropriations for resident instruction. Alcorn on the other
hand received only $64,000. Alcorn did not approach MSU s 1960
state appropriation for resident instruction until 1980. %%

2. RESEARCH

When the State of M ssissippi accepted the Hatch Act funds
in 1888 there were two | and grant coll eges in existence.

M ssi ssi ppi A&M the predecessor of MSU, was designated to
receive those funds in that year. The M ssissippi Agricultural
and Forestry Experinent Station or "MAFES' is the legal entity
designated by the state legislature as the recipient of the
federal research noney avail able through the Hatch Act. MAFES
conducts the state's forestry and agricultural research, and is
an "integral part," or a "corporate part" of MSU.2*

Al corn was exenpted from having an experinment station in
1878. That exenption was based on race. |In 1955, the M ssissipp
Forestry Experinment Station at MSU received state appropriations
of $611,000. By 1965, this appropriation had grown to $1.3
mllion. By conparison, ASU first received state funds for
research in 1973. By 1981, ASU was receiving state research
funds of $178,000, substantially less than MSU s 1955 state
appropriation. This pattern persists. In 1993, MU received

$17 mllion in state- appropriated funds earmarked for research

223(1987) Seal s 725-26; 737; Seals 2355; Foil 6872.
224Foi | 6864-65; (1987) Foil 3065-66.
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functions. For the same year, ASU received $254,000 in state
funds for this purpose.?®

The beneficiaries of agricultural research include the
consuners of inproved agricultural products, farmers enpl oyi ng
i nproved agricultural processes made possi bl e through
agricultural research, agricultural students in the state through
access to research installations, experinment stations' |ands and
facilities and exposure to the research funds nmade available to
support graduate students. Since 1967, ASU has received federal
nmoney for agricultural research matched by the State since 1993.
Wthin the past thirty years, agricultural research has becone
nor e sophisticated, nore conplex and nore costly. Today, in many
agricultural disciplines, a nmass of scientists is usually
required to make progress in agricultural research. 22

Wth little or no exception, federal Hatch Act dollars are
adm nistered in every state by a single institution. 1In this
time of fewer and fewer persons entering the field of
agriculture, but the system neverthel ess effectively feeding nore
and nore people, it would be inefficient and, thus, educationally
unsound to adm ni ster two separate agricultural research prograns
in the state. To diffuse the programwould create two separate

admnistrative entities, difficulties in conmunication anong the

225(1987) Seal s 729; Seals 2339-40; 2348.

226Fpi | 6872-76; Acker 6957-58.
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participating scientists, and inefficient duplication.?’

3. EXTENSI ON

When MSU was designated to receive the Smth-Lever extension
dollars in 1916, ASU was exenpted fromreceiving those funds on
the basis of race. The legal entity established to adm nister
the | and grant cooperative extension function under MSU is the
M ssi ssi ppi Cooperative Extension Service, or "MCES." In 1955,
ASU received no state funding for extension work. By conparison,
MSU was receiving approxi mately $75,000, a figure that had grown
to $10.5 mllion by 1981. ASU first received state-appropriated
extension funds in 1981 in the amount of $108, 000. For fi scal
year 1993, MSU received $14 mllion in state appropriations
earmar ked for extension. By conparison, ASU received $118,000 in
state extension nonies. The MCES contacts as reported to the
USDA i ndicate that the MCES serves M ssissippi's black popul ation
in statistical parity with its representation in the state. 2%

The general rule of practice is that Smth-Lever funds are
adm ni stered by only one university in each state. The evidence
shows it would be inefficient and, thus, unsound for the State to
adm ni ster Smth-Lever dollars through two i ndependent
cooperative extension prograns. To duplicate adm nistrative
processes and procedures as it relates to the delivery of

extension progranm ng i s unsound because the short duration of

22IAcker 6955-57; Foil 6877-78.

228Fpj | 6880-81; 6899-6903; Seals 2341; (1987) Seals 733; BDX
308- 09.
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ext ensi on educati onal prograns nakes program coordi nation
difficult fromyear to year. As an educationally sound
alternative to the present systemof agricultural research and
extension in Mssissippi, effective and efficient use of federal
funds woul d be furthered by the establishnent of a single state
adm ni strative structure for research and extension. 2%
CONCLUSI ON: LAND GRANT

The size and breadth of MSU s |land grant activities as
conpared with those of ASU are traceable to the de jure past and
to decisions of the State to allocate state resources on the
basis of race.?°® Moreover, there appears to be a connection
between the quality of education in agricultural sciences offered
by MSU because of its broad research m ssion when conpared with
that offered at ASUw th its limted research m ssion.

The court agrees with the plaintiffs that the natural
devel opnent of ASU has clearly been retarded because of the past
di scrimnation practiced by the defendants. However, the court
finds that within the context of two |and grant institutions,
there is no current state policy or practice which prevents or
di scourages bl ack students fromenrolling in the agricultural
of ferings of MSU or white students fromenrolling in those
prograns at ASU. The court further finds that, even though the

nunber of black students choosing to pursue a career in

229Acker 6962-63; Foil 6889-90.

20Not wi t hst andi ng def endants' distinction that centrality of
the adm nistration of land grant funds is not traceable.
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agriculture is very small, the academ c and research facilities
at both MSU and ASU are available to them as well as to persons
of both races engaged in agricultural occupations. To attenpt to
break up those facilities and allocate them equally between
educational institutions for that reason al one argues for
institutional rights and | oses sight of the rights protected and
enforceabl e under the Equal Protection Cl ause. The current
al l ocation of agricultural education prograns is educationally
sound and there exists no practical alternative to the current
net hod of providing research and extension services. 2%
CLI MATE?*?

A. CONTENTI ONS

Sonewhat |ike an aggregation of individual conplaints of
raci al discrimnation, perhaps the best articulation of this
claimis found in the United States' list of "Practicable
Alternatives to Rermmants that State Contends Are Justified" as
"[t]he failure of the several universities to have conprehensive
prograns to address problenms of other-race faculty and students
[ whi ch] appears to reinforce the | ack of substantial other-race
presence at all of the universities."
B. OVERVI EW

The court has heard extensive testinony in the nature of

both expert and lay opinion relating to the issue of whether or

ZlFoi | 6877; 6888-89; Acker 6955-63.
Z2Appendi x Bl1-Bl12; C22; US29.
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not certain, any, or all Mssissippi HNs have what has cone to
be known in this area of the law as a racially hostile canpus
climate. In 1987, this court found that "the evidence...shows
that other-race students who choose to attend any of the eight
M ssi ssippi institutions enjoy desegregated canpus environments."
Ayers, 674 F.Supp. at 1558. The plaintiffs have called upon the
court to reexam ne the evidence that supported that previous
finding in light of the Fordice analysis, and to consider the
addi tional evidence devel oped since this case was tried in 1987.
The findings on this issue are set out bel ow and include findings
relating to mnority recruitnment and retention prograns at the
HW s.
C. RACI AL CLI MATE | N GENERAL

A racial climte at Mssissippi HNs that is hostile to
bl ack students is alleged to exist today. However, even the
plaintiffs' witnesses testified that this racial polarization,
apparently at the will of both white and bl ack students, can be
said to exist at al nbst any canpus sel ected at random across the
United States. The courts have found the phenonenon of voluntary
racially polarized voting to exist throughout Anerica today and
have drawn up congressional and other political voting districts
in response to it. The phenonenon of varying degrees of racial
pol arization is also found to exist on npbst coll ege canpuses.
The court heard extensive testinony about this situation and the
remedi al efforts of the HNW admnistrations. The racial climte

of a canpus consists of the prevalent racial attitudes on the
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canpus and the extent to which diversity is represented at
various levels of university life. To the extent that an
institution has a racially hostile climate, a barrier to student
access is present. 2

Both faculty and student peers set the tone of the canpus
climate prevailing at a university. A nore racially diverse
faculty will be associated with a nore positive racial climate.
Bl ack student choice continues to be affected by the public
perception of the black community toward the HWs. That
perception -- that attendance at certain institutions is not a
| ogi cal choice -- is caused and/or shaped by the relative
underrepresentation of mnorities at the HN's in terns of
students as well as faculty, higher adm ssion standards at the
HWs, and the perceived racial climte of the university.?* Sone
of the prograns and practices of the HANs directed toward
increasing diversity of their respective student bodies, both at
t he graduate and undergraduate | evel, include the foll ow ng.

1. THE UNIVERSITY OF M SSI SSI PPI

For the 1991-92 school year, black students nmade up
approxi mately 8% of the total enrollment at UM 2 |n 1983, UM
formal |y disassociated itself fromthe use of the Confederate
flag as a pep synbol at athletic events. Although the band stil

plays "Di xie" at university functions, public opposition to the

233A | en 4368-70; 4382; 4612-13.
24Al 1 en 4378-82; 4418-21.
235A] | en 4388; USX 372
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practice has caused the university to reduce its playing of this
conposition, associated by sonme with racismbut by others with
merely a pep song. As an accommodation to those who oppose the
song, the university now conbines "Dixie" with "The Battle Hymn
of the Republic" at athletic events and other public functions. 2®
In 1988, the first black fraternity house burned on the eve of
its opening. Wile the cause of the fire remains unknown,
donations fromwhite fraternities and others replaced the
house. 237

In 1989, the Chancellor of UMset up a task force to
determ ne the extent of mnority participation in canpus life.
The task force eventually nade approximately 51 recommendati ons
to the chancell or regarding inprovenent of the racial climte on
canpus. Dissatisfied with the university's responses, in 1993
the Black Faculty and Staff Organization ("BFSO') nade a report
to the chancell or, reconmendi ng anong ot her things (1)
i npl emrentation of the 1989 report recomendations; (2) the
devel opment of a racial harassnent policy; and (3) the
establi shnment of race relations/multi-cultural training workshops
and semnars wth mandatory attendance required for all top-Ievel
adm ni strators, deans, departnment heads and supervisors. After
contending that the university had a "hostile, intimdating
environment," the report concluded wth the suggestion that if

the reconmmendations therein were not acted upon, the BFSO woul d

238Tur ner 6416.
237Tur ner 6414-16; WIllians 2015; 2103-04.
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be forced to "take [their] grievances to a national, public
forum or "file a class action suit on behalf of the African-
Anericans and other minorities on this canmpus."2® |n the event
the university did not act upon its recommendati ons, the BFSO
al so proposed to "encourage African- Anerican students not to
enroll at the University." Thus, out of concern about what they
allege is a lack of nurturing at UM sone black faculty have
taken the ironic stance of discouraging potential black students
fromattending the university. 23

As noted earlier, in an effort to increase diversity, UM
gives priority to black faculty for university housing. The
university al so has a freshman/ sophonore nentoring program
designed as an aid in easing racial tensions on canpus and as a
way of creating a sense of bel onging anong bl ack students. A
mnority graduate outreach program has al so been established for
t he purpose of increasing the nunber of mnority graduate
students. The programoffers full tuition for qualified African-
Anmericans as well as a stipend. In 1991 and again in 1992, the
program has won the "National Peterson Award" for enhancing
diversity in higher education. As a result of this program
mnority enrollnment in graduate school rose from bel ow 16
students in 1987 to approximately 282 by 1990. A program known

as "Smle" has al so been established wherein upper division black

Z38pX 444; Hanshaw 1773.

29W I lians 2016-22; 2115-17; Hanshaw 1766-74; 1780; Tur ner
6502; PX 444.
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students advi se | ower division black students. 24°

Al so avail able at the university is a six-week sumrer
program which brings mnority students to the canpus to |learn
about graduate study and to participate in a nunber of prograns
i ncluding career aptitude tests. There exists a black
gr aduat e/ pr of essi onal student organi zation that neets regularly.
The university also participates in national, regional and state
fell owshi p prograns/consortia designed to increase mnority
participation. Additionally, "Miulticultural Retreats" are
sponsored by the Division of Student Affairs and involve
partici pation throughout the university.?#

2. M SSISSI PPl STATE UNI VERSI TY

For the 1991-92 school year, African-Anmericans made up 13%
of the total enrollnent at MSU. 22 MSU actively recruits mnority
students and hosts a "M nority Student Achievenent Progrant
(MSAP) that attracts approximately 200 mnority students each
year. MU s bl ack student council awards a $1,000 "Martin Luther
Ki ng Schol arshi p" to an incom ng freshman student each year. NMSU
has a Cultural Diversity Center designed to aid mnority students
academcally as well as socially. The Center serves as a |iaison
between mnority students and the university's adm nistration.
Recrui t nent assistance grants are provided to individual

departnents by the Graduate School to assist departnents in

20 | | i ams 2101-05; Turner 6382-91; Dingerson 7847-48.
241Dji nger son 7849-55; BDX 51; BDX 466.
242/l | en 4388; USX 372.
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mnority recruitnent. Mnies allocated for this purpose are
applied to travel funds and/or the devel opnent of mnority
recruiting literature. The Patricia Roberts Harris Program was
established in 1992 at MSU. The program which is presently
funded by a $768,000 grant, is designed to aid African-Anerican
students and wonen in pursuing doctorates in disciplines where
bl ack and femal es are underrepresented. Fellowship assistance
t hrough the program spans three years. Another program
established at the university in 1989 is targeted at African-
Armerican and fenmal e under graduates and desi gned to encour age
mnority participation in graduate school. Presently funded at
approxi mately $95,000, the programoffers participants the chance
to study on the canpus for a sumer in certain disciplines where
as a group the participants are underrepresented. 24

MBSU presently sets aside approxi mately $80, 000 per year to
fund its Plan of Conpliance. Wthin the G aduate School, the
Pl an of Conpliance nonies are used to provide assistantships for
students until the conpletion of their degree. MU is the
per mmnent host of the National Black G aduate Student Conference
whi ch draws participants fromacross the country. 24

3. THE UNI VERSI TY OF SOUTHERN M SSI SSI PPI

For the 1991-92 school year, black students nmade up 12% of

the total enrollnment at USM 24° Li ke MBU, the G aduate School at

243BDX 30; Person 9320-22.
24person 9323; Zacharias 8435-37; BDX 366.
245AI | en 4388; USX 372.
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USM provi des nonies to departnents in the university for travel
and for the publication of mnority recruitnent
brochures/literature. In 1993, the university had set aside
approxi mat el y $500, 000 for an assistantship budget to attract

bl ack teaching assistants through stipends and tuition waivers.
Further assistance to graduate students in the disciplines of
chem stry and pol yner science is provided in the formof four-
year fellowships financed through federal and university nonies.
The Patricia Roberts Harris Fell owshi ps avail able at MSU are al so
provi ded by USM and i nclude el even stipends with tuition
assi st ance. 2%

The National Physical Sciences Consortium between busi ness
and industry and the university provides stipends for black
students and is of recent origin at USM Qher stipends (six in
nunber) for black doctoral students through cooperation with the
Board and the SREB are |ikew se of recent origin. O the eight
national black sororities and fraternities in existence, six are
active at USM and one other inactive at the present tinme.?¥

4. DELTA STATE UN VERSI TY

Twenty-three percent of DSU s student body is African-
American, the |largest percentage of any HN. Since the 1987
trial of this case, DSU has had an approxi mate 52% i ncrease in

bl ack student enrollnment. For the sanme tinme period DSU s white

246\Janal | er 9383- 84.
24\Janal | er 9384-85; Wesl ey 9396.
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enrol | nrent has increased only approximately 19% 2% Afri can-
Ameri cans nmake up approxi mately 6% of the university's faculty.
As noted previously, DSU offers its black faculty a chance to
further their education and thus inprove their credentials by
pursuing term nal degrees el sewhere as a "grow your own" strategy
for inproving the percentage of black faculty at DSU. 24

African-Anericans are present at all |levels of student life
at DSU, and have hel d | eadership roles including President and
Vi ce- President of the student body as well as Honecom ng Queen.
DSU has had a bl ack adm ssions counselor in its recruiting office
since 1977. DSU participates in the Mssissippi Aliance for
Mnority Participation and the Delta Mathematics Project, a joint
venture of the Board, DSU, MWSU and 27 school districts in the
M ssi ssippi Delta designed to inprove math instruction in the
regi on. 20

5. M SSISSI PPl UNI VERSI TY FOR WOVEN

MUW's bl ack enrol |l nent has increased 51% si nce the original
trial of this case in 1987. Efforts to increase diversity
i nclude sensitivity training for MMWrecruiters and the use of
mnority recruiters, recruiting publications and surveys. MW
provi des Heritage Schol arships to blacks entering the university
with ACT scores of 18, 19 and 20. MJWalso provides its

adm ssions staff with sensitivity training, and has set up an

248\\att 10705.
29Crut hers 7431; Watt 10705-713.
20Watt 10704-07; BDX 14.
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office of multi-cultural affairs which serves as a |liaison for
the institution and its mnority students.?! Finally, |like al
of Mssissippi's HWs, MJWhas an active Black Student Union
or gani zati on.
D.  CONTI NU NG RACI AL | DENTI FI ABI LI TY

For the period 1991-92 there continues to be a sizable
under- representation of black students at nost of the HW's in
the state as well as a sizable underrepresentation of white
students at all of the HBIs in M ssissippi, although the nunber
of black students choosing to attend HANs is steadily increasing.
The HBIs as a group had approximately two-thirds of the total
bl ack student enrollnent in the systemat the undergraduate |evel
for the year 1991-92. 1In 1986, of the total black undergraduate
students in the system 69% attended the HBIs. By 1991, that
figure had decreased slightly to 67% 22

In 1986, 61% of all black graduate students in the
M ssi ssi ppi system of higher education were enrolled at the HBIs
but, by 1991, nore than half the black graduate students attended
a HW -- approximately 59%

It is obvious to the court that black students in
M ssissippi are noving to the HWs, but little change has been

seen in the racial percentages of the HBIs. As will be discussed

»lRent 10537-41; BDX 37.

22/l | en 4388-89; 4398-99; USX 372. Enrollnent figures for
1990 by institution reveal the follow ng: ASU 94% bl ack; JSU 92%
bl ack; MSU 99. 5% bl ack. By conparison, for 1990 the HNs' white
enrol Il ments were as follows: DSU 78% MSU 82% MJUW 81% UM 85%
USM 84% Al len 4511; USX 22(a).
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hereinafter, one of the main problens in desegregation throughout
the United States in the field of higher education, has been not
in nmore and nore bl acks deciding to take advantage of the greater
opportunities offered at public conprehensive universities, nost
of which are historically white, but in the paucity of whites who
choose to go to the HBIs.
E. RETENTI ON

Systemw de, white student retention rates continue to be
hi gher than black student retention rates. For the period 1985-
86 to 1991, approximately 47. 7% of the white students entering
coll ege in 1985-86 had earned degrees by 1991 conpared with
approxi mately 29.4% of the entering black student cohort. 2%

Contrary to the nurturing and support theory often urged as
the reason to maintain predom nantly black coll eges, w thout
exception, Mssissippi's HNs have consistently better
retention/graduation rates for black students than do the HBIs
for black students.
F. STUDENT CHO CE AND THE HW s

The reputation and historic racial identity of state

canpuses play a role in influencing black and white students in

253Br oken out by university for the entering 1985-86 cohort,
the foll om ng percentages represent the retention rate by race
over the five-year period: ASU 27.2% bl ack/ 62. 5% white; JSU 27.3%
bl ack/ 11. 1% white; MSU 24. 1% bl ack; MU 37. 3% bl ack/ 52. 4% whi t e;
UM 42. 1% bl ack/ 48. 8% whi te; USM 39. 7% bl ack/ 40. 3% whi te; DSU
34. 7% bl ack/ 47. 3% whi te; MJW 40% bl ack/41. 5% white. Allen 4375-
77; 4444-45; USX 014.
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t heir decisions of where to apply.?* Student choice in
M ssissippi, as reflected by stated preferences on the ACT
questionnaires for public universities in the state, was anal yzed
by the defendants' statistician in 1987 and again in 1994. That
anal ysis reveal ed that black students who were qualified by ACT
scores to attend the HWs in 1985-86 chose to attend DSU, MSU
MUWand USMin statistical parity with their representation in
the qualified pool. Wth respect to UMin 1985-86, the nunber of
bl ack students in the qualified pool eligible to attend this
university was not in statistical parity wth the nunber actually
enrolled.?® Dr. Siskin's analysis reveals that black students
qualified to attend the HW¥s in 1992-93 were represented
(enrolled) at DSU, MU, MMWand USMin statistical parity with
their representation in the qualified pool. Wth respect to UV
in 1992-93, the nunber of black students in the qualified pool to
attend this university was not in statistical parity with the
nunber in actual attendance. ?°®
G STUDENT CHO CE AND THE HBI s

Five factors generally are thought to influence white
attendance at HBIs of higher |learning. As described by the
private plaintiffs' expert, they are as follows: (1) |ocation and

the commuti ng conveni ence incident thereto; (2) |ower expenses

2%4A1 | en 4424- 25
2%%See Ayers, 674 F. Supp. at 1558.

256(1987) Siskin 4219; (1987) BDX 192-3; Siskin 8693-97; BDX
133.
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than those incurred at conparable institutions; (3) broad
accessibility, i.e., that students can gain entrance; (4)
academ c programoffering at the desired quality; and (5) racial
i dealism 2 Analysis of the data provided by ACT questionnaires
for the years 1990-1993 indicates that white coll ege-bound high
school students continue to express little or no preference to
attend historically black public universities in M ssissippi.?2®
Evi dence also indicates that this is a national phenonenon.
Because white students who attend HBIs as a group tend to be
ol der students rather than those directly out of high school, the
very | ow nunbers consistently found through analysis of ACT data
do not with conplete accuracy depict the actual nunbers of white
M ssi ssi ppi ans attending the public HBIs.?° As a group, the
predom nant characteristic of the students indicating sone
preference to attend a historically black school was their
academ c qualifications. These students were the |east qualified
academcally to attend any four-year university in terns of high

school grades, ACT scores and |ack of college preparatory

25Loewen 10199- 200.

2%8By way of illustration, only .1% of the white ACT test
takers that indicated a M ssissippi public institution of higher
learning as a first preference for attendance indicated a
predom nately black senior college in the state (15 out of 15, 663
respondents). As to the total white test takers indicating any
preference (other than first choice) for a predom nately bl ack
senior college, only .43% so indicated a preference (69 out of
15,663). That percentage raises slightly when addi ng those
whites which indicated sone preference for any predom nately
bl ack school, senior or junior college (204 out of 15,663).
Si skin 8700-01; BDX 120.

259 oewen 10205- 206.
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courses. Factors identified in the ACT questionnaire such as
| ocation, programoffering, tuition or cost, and the speci al
needs of the student were statistically insignificant relative to
the academ c preparation factor and thus, possess little
predictive power in determ ning why white M ssissippi ans choose
public historically black universities in the state even to the
l[imted extent that they do. O the white students who did
choose to attend public black universities in M ssissippi, cost
was the nost significant factor after that relating to academc
pr eparati on. 26°
CONCLUSI ON: CLI MATE

Sone of Mssissippi's HNs continue to have an i nmage
probl em whether deserved or not, in the black comunity. That
i mge problemstens fromboth the universities' historical roots
and past participation in discrimnation near the close of the de
Lure period, as well as its continued links to the past in terns
of the synbols with which sone universities and/or their al umi
choose to identify. However, African-Anmericans are becom ng nore
and nore confortable in applying to and enrolling in the HNs as
shown by the dramatic increase in the percentage of bl ack
students enrolled in the HAN's in M ssissippi over the past ten
years.

The nyriad of reasons why whites attend the State's
historically black universities or, conversely, why blacks choose

to attend historically white universities, while interesting, is

260Sj skin 8702-11; BDX 120- 32,
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not central to the issues involved in this lawsuit. Rather, the
issues in this cause focus on determ ni ng where unl awf ul

barriers, if any, continue to persist which deter further
desegregation of the system Stated differently, in this
context, the court nust identify traceable practices and policies
fromthe de jure period that discourage or prevent blacks from
attending the HW's or, conversely, whites from attending the
HBl s. 261 Thus, being better inforned of why students do or do not
choose a particular institution of higher learning is helpful in
determ ning whether a particular vestige of the past shapes or

i npacts student choice and determnes the result. D recting or

i npacting student choice in and of itself, however, is not an end
to be shaped by this court.

Chosts of the past, which potentially have segregative
effects by stinmulating a clinmate nonconducive to diversity on the
hi storically white canpuses, include the lack of mnority faculty
as well as their absence in significant nunbers in the top

positions within Mssissippi's academa. As noted earlier, the

acute shortage of qualified faculty is to sone extent -- but by
no neans exclusively -- a product of the de jure segregation

practiced throughout the South. This shortage is a national, not
a regional one and there is a degree of irony in the fact that
the very institutions which prevented the enroll nent and

participation of African-Anmericans in higher education, now nust

2615ee Knight v. Al abama, 14 F.3d 1534, 1541 (11th Gr
1994).
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pay a premumfor their presence in order to assure their
students adequate preparation for the cultural diversity they
wi |l face upon graduation.

The court finds that each university in the state has nade
and continues to nmake significant progress in its battle to
i ncrease diversity and to provide a welcomng clinate on its
canpuses. The court has considered evidence of a subjective
nature in determ ni ng whet her these actions have been and are
currently effective. The court has |ikew se considered objective
evi dence of the success or failure of the HWs to further provide
a welcomng climate for all groups in society. The testinony of
di ssatisfied students and di sgruntl ed professors has been
consi dered together with evidence of retention and participation
rates.

The court has heard nunmerous wi tnesses testify as to their
i ndi vi dual experiences on nost of the HW canpuses. Juxtaposed
to that evidence are the objective neasures typically utilized to
gauge canpus climate such as institutional retention rates. The
plaintiffs' experts testified that the reason that the HWN's have
hi gher retention rates for black students than the HBIs is
because of the clientele served by the two groups; however,
nothing in the retention rates of the HN's indicates a pervasive
hostile climate at any, much less all, of the HNs. The evi dence
showi ng that, nationally, traditionally black universities as a
group have higher retention rates for black students than their

traditionally white counterparts, but that the defendant HWs
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have hi gher black retention rates than the HBIs, is evidence that
the defendant HWs in this cause are doing sonething right. 2%
Mor eover, by accepting the proposition that the academ c
preparation of the universities' clientele affects the overal
retention rate, where a racially hostile climate is pervasive at
an institution, the retention rates between bl ack and white
students at that university, evidencing the same or approxi mate
| evel of preparation,?? should vary and, to a small degree, they
do; however, that degree of variance is too small to indicate
pervasive racially hostile conditions. 2

GOVERNANCE/ BOARD OF TRUSTEES?®®
A.  CONTENTI ONS

"Whet her vestiges of the State operated racially dual system

262Dr ., Ray Hoops, fornmer Vice-Chancellor for Acadenmic Affairs
at UM and now t he President of Southern Indiana University,
testified that as a former admnistrator of the university which
had the | argest absolute nunber of mnority students of any
institution of higher learning in the United States (Wayne
State), he had the opportunity to observe the raci al
rel ationships and the racial climte of that university as
conpared with the racial climte of UM Dr. Hoops, who, as the
record shows, has a personal and professional record which
enhances his credibility inthis area, testified that he saw a
better interracial climate on the UM canpus than he observed at
Wayne State. Hoops 6736.

263 gnori ng the percentage of the cohort enrolled under
exceptions to the regular adm ssion requirenents.

264Conpare ASU retention rates for blacks and whites. To
conclude that the variance by race is consistent with a racially
excl usionary environment would infer JSU has a racially hostile
environment for whites; yet, no evidence exists to support that
proposi tion.

265Appendi x Al- A5; US17- US22.
123



of public higher education remain in the State of M ssissippi,
particularly with respect to...[the] conposition of [the] Board
of Trustees...and adm nistrative staff."?26

B. BACKGROUND

Prior to 1910, the governance of the system of higher
educati on was through separate governing boards for each
institution. 1In 1910 the State went to a single board system
whi ch then governed the four extant colleges, Al corn, M ssissipp
Wman's Col |l ege, University of M ssissippi and M ssissippi State
Uni versity. No bl acks were appointed to this board during its
exi st ence. 2%/

In 1932, the State created and entrusted the Board of
Trustees of State Institutions of H gher Learning with the
responsibility for all institutions of higher |earning including
the state normal schools.?®® No bl ack person served on the Board
of Trustees until 1972. Ayers, 674 F. Supp. at 1550. In 1974,
the first black persons were appointed to serve in the capacity

of professional staff nenbers. |[d.

26Uni ted States Contested |Issues of Fact No. 2(c).
267Ander son 4768.
268Ander son 4769.
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C. TODAY

Presently, the Board is conposed of twelve persons
representative of various professions appointed by the governor
wi th the advice and consent of the M ssissippi Senate. Al
university presidents and the Comm ssioner of H gher Education
report simultaneously to the Board. Currently, there are three
bl ack nmenbers on the Board, two of whomtestified in support of
the Board' s proposals in this action. The court finds it
persuasive in the area of governance and in deciding the issue of
whet her bl ack board nenbers better represent the interests of
African- Aneri cans than do whites, that in presenting to the court
the views on nerging HBIs and HAN's and on adm ssi ons standards,
bl ack board nenbers testified contrary to the positions taken by
the plaintiffs herein; and the only board nenber who testified in
support of any of the plaintiffs' positions was white.

The i nmedi at e past president of the Board is African-
Aneri can, and bl ack board nenbers are equally active in al
aspects of board business. Evidence indicates that the Board
continues to be responsive to the concerns raised in this
awsuit. The i medi ate past president of the Board, M. Sidney
Rushi ng, appointed a task force charged with reviewing factors in
the State that inpinged on diversity systemwde. O the Board's
108 enpl oyees, 26 are black. Black board staff nenbers hold
pr of essi onal positions of responsibility such as Assistant

Conmi ssioner for Academ c Affairs and Associ ate Conmm ssi oner of
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Academ c Affairs. 26
CONCLUSI ON: GOVERNANCE

The court finds no evidence of a current practice "of
denying or diluting the representation of black citizens on the
governing board," or of "arbitrarily limting the activities of
the adm nistrators of HBIs in a way that inpedes their ability to
protect the right of their students."?® The fact that bl acks
have actively participated on the Board for nore than twenty
years indicates that no current exclusionary policy exists. As
to the contract issue, it has been nade clear that the State,
t hrough the Board, failed to award contracts or consultantships
to black citizens during de jure segregation. The plaintiff
parties' allegation that this practice continues to exist remains
unsubstantiated in the absence of evidence that any bl acks have
applied for or have been deni ed avail abl e consul t ant shi ps.

FAI LURE TO PLAN ASSESS??

A.  CONTENTI ONS

It is the United States' position that the defendants’
l[tability in part flows fromtheir failure to fornmulate a plan
for desegregation. Stated succinctly, "it is the independent
duty of the State to search for and eradicate all remants of the

dual system and denonstrate to the Court 'that it has dismantl ed

269 yvene 7906; Crawford 7579-80; Rushing 7739-40; PX 125.
20Appendi x A5; US22.
2 Appendi x US15- US16.
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t he dual system'"?272

22pretrial Order at p. 25.
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B. OVERVI EW

The United States Departnent of Health, Education and
Welfare (HEW rejected the |HL Board' s 1974 Plan of Conpli ance.
Ayers, 764 F. Supp. at 1530. The governing board conm ssi oned
five studi es between 1927 and 1966.2"® These reports hel ped
shape hi gher education for the State including the devel opnent of
institutions. The State has made different assessnents of higher
educati on needs during various tinme periods. Sonme assessnents
i gnored bl ack higher education; sone opposed hi gher education for
bl acks; and still others nmade recomrendati ons for expansion and
programmati ¢ devel opnent in relation to higher education for
bl acks.?* As noted earlier, Mssissippi's systemof higher
education is marked by a very high degree of institutional
autonony. \Wiile the Board recommends what policies to foll ow
with regard to addressing diversity issues, in the words of one
board nmenber, "[w]le leave it to the institutions to diversify
t hensel ves. " 27
CONCLUSI ON: FAI LURE TO PLAN ASSESS

The court nust reject the United States' position that the

23Those studies are as follows: the O Shea study (1927);
t he Canpbell study (1933); the M ssissippi Study of Hi gher
Education (1945); the Brewton study (1954); and the 1965/66 Rol e
and Scope study.

21%For exanple, the Brewton study and the 1965-66 study
served to project enrollnments and nake reconmmendations related to
program expansi on and institutional devel opnent. The Brewton
report suggested closure of ASU or nmerger with JSU. USX 108-9;
Anderson 4772; 5094; (1987) PX 200.

2I5Rushi ng 7767.
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obligation of the State in desegregation of the higher education
system nust be codified in a formal plan.?® Likew se, the court
rejects the notion that the Constitution requires an assessnent
of public institutions on the basis of their student bodies
predom nant racial characteristics.?”’ As previously observed by
this court and other courts who have consi dered desegregati on
cases in higher education, the eradication of the vestiges of the
de jure systenms will not necessarily eradicate the racial
identifiability of public institutions. The defendants' past
failure to plan and assess the deficiencies in their higher
education systemthat have fostered segregation and to elimnate
the vestiges of their prior de jure segregated systemw || be
addressed in the renedi al decree and any further orders of the
court.
ACCESS: COWUNI TY COLLEGES?™®

A.  OVERVI EW

The State's conmmunity college systemis the subject of a
separate lawsuit, severed fromthis suit on an earlier occasion.
(Community col |l eges descri bed herein are public two-year
coll eges, also referred to as junior colleges.) Nonetheless, to
the extent that the access issue has turned upon evi dence

regardi ng the comunity coll ege system specifically black

276See Appendi x US15.
21"See Appendi x US16.
218 Appendi x US31.
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transfer and participation rates, the sanme were explored in this
action.
B. BACKGROUND

There is an associ ati on between bl ack enrol |l nent and
vocational prograns offered at predom nantly bl ack junior
col | eges; nanely, that where there is a higher percentage of
bl ack enrollment, there is a high percentage of students enrolled
in vocational courses.?"

An ACT score is now required for entrance into sone academ c
and technical progranms offered at junior colleges across the
state.?9 |n sone instances, the ACT score required for adm ssion
is actually higher than that required at any of the public four-
year institutions. This appears to be a significant change from
1987 when this action was first tried.?! At many junior
col |l eges, an ACT m ninmum score is also enployed in making
deci si ons about financial aid, nanmely, schol arships. 2 For
students begi nning their post-secondary education in a four-year
institution, evidence exists to suggest that there is a higher

probability that those students will conplete a bachelor's degree

2%Paul 9996-98; USX 703.
280pgul 9999- 10000; USX 704- 05.

281See Ayers, 674 F. Supp. at 1536 ("Students may attend a
public junior college, all of which have open adm ssion
policies"). Wen this action was first tried in 1987, evidence
was presented that for adm ssion to certain prograns at various
junior colleges, an ACT score was used for infornmational purposes
only. (1987) Thrash 1134.

282SX 706; Paul 10004- 006.
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than those beginning in a two-year institution. This is a
nati onal phenonmenon. There is sone evidence to suggest that

bl acks do not transfer to four-year universities in M ssissipp
and nationally at the same rate as do whites. 28

In the public four-year university systemas a whole, only
8% of the total black enrollnent are transfer students
originating fromthe comunity coll ege systemas conpared with
19% of the white students so enrolled.?* The overwhel m ng
majority of students who start at the junior college | evel do not
transfer to a four-year university but of those who do, their
retention/graduation rates are | ower than those of students who
began at a four-year institution.?® The reasons for the
disparity in transfer rates to four-year institutions between the
races has not been fully explained. Cearly, the fact that bl ack
students are nore popul ous in vocational prograns which do not
require nore than two years to conplete plays sone role in
expl aining the disparity.

Students do not transfer in equal nunbers to each of the
four-year canpuses. USM had the highest proportion of transfer
students in its student body (45.64% while MSU had the | owest
percentage (4.70% for the Fall of 1993. USM has a hi gher

28pgul 10028; 10032.

284DSU has the hi ghest percentage of black transfers at 25%
of its student body. For the sane tinme period, DSU s white
transfer rate was |lower (23%. USM has the second hi ghest
percentage of black transfers at 19% of its student body.

285A1 | en 4472-74; USX 18
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percentage of transfer students than the other M ssissipp
universities largely because of its recruiting efforts and its
articul ation agreenents wth several community col |l eges on the
@l f Coast and surroundi ng regions.?®® Because the two-year
community col |l eges are inplenenting ACT cutoff scores in sone
courses, it appears that the two-year systemis not serving as a
full alternative route to the bachelor's degree particularly for
bl ack students who on average have | ower ACT scores than their
whi te counterparts. ¥
CONCLUSI ON: COVMUNI TY COLLEGES

To sonme Board menbers, the public community coll ege system
serves as an efficient vehicle for the renedi ati on of students
not prepared for four-year institutions.?® \Wile it is perhaps
| ogical to assune, as sone board nenbers do, that it is nore
econom cal to renmedi ate students at the community col |l ege | evel
it is obvious that the conmmunity college systemin Mssissippi is
not, in fact, preformng that task to any great degree,
particularly in light of its newly inposed program specific ACT
cutoffs. There is no allegation that the community coll ege

systemis operated in this manner with discrimnatory purpose or

286l n the late 1980s, the Board standardi zed curricul a across
universities so that every baccal aureate programthat exists at
an |HL has the sane curriculum Thus, any student attending a
public junior college in the systemcan transfer to any senior
college in the systemw thout |oss of college credit hours.

287Paul 10032-33; 10041-42; 10066-67; USX 713; USX 716;
Pi ckett 5954-5956.

288M | | er 5624-25; Luvene 7923.
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any show ng that any policy and/or practice identified with the
conmunity college systemis traceable to de jure segregation. 28
Evi dence indicates that the conmmunity coll ege system can have an
i npact on the adm ssions policies of the universities and their
ability to further diversify institutions of higher |earning.
This court still has the community coll ege case within its
jurisdiction, and the State, it appears, is losing a valuable
resource in not coordinating the adm ssions requirenents and
remedi al prograns between the community coll eges and the
uni versities. Such coordination has not been proposed to the
court, but the court will direct the Board to study this area and
report to the Monitoring Commttee on its results.
ATHLETI C CONFERENCES?®°
The continued practice of having the HBIs conpete in

racially identifiable athletic conferences is traceable to

29That is to say that the State may benefit fromthe
observations nade by the plaintiff parties' witnesses in this
area, nanely, Dr. Paul, but is not conpelled to accept her
recommendations in the context of this lawsuit. Educationally
sound recomendati ons which the court finds has support in the
record include: (1) elimnation of ACT test scores as cutoffs
for academ c/technical programentry at all comunity coll eges
(Paul 10083); and (2) inprovenent of the facilitation of
transfers to the public four-year universities. Sonme of the ways
to do this include: (a) a three-way contract between the student,
the community coll ege he or she attends and the transferee
coll ege; (b) automatic dual adm ssion to the transferee
institution upon entrance to the community coll ege. Dual
adm ssion woul d address issues such as financial aid, the
possibility of reserved seating, the issuance of an
identification card to the student by the four-year university
and, finally, the clarification of maturation standards. Paul
10085.

290Appendi x US61.
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M ssissippi's as well as the rest of the South's de jure past.?%

Al t hough the defendants have denied that participation in
racially identifiable athletic conferences fosters segregation at
the state universities, no evidence has been presented which
confirms or negates the allegation that this vestige of the past
i npedes further desegregation of the HBIs. This court has placed
the burden on the defendants to negate the inference that a
traceabl e practice currently fosters segregation, which in this
context, neans that the practice chall enged does not i npede
further desegregation of the HBIs/HWs.

Al t hough not required to cone forth wwth an educationally
sound practicable alternative, the United States contends that
the withdrawal from"athletic participation in conferences which
fail to gain nenbership fromhistorically 'other-race' schools"
is such an alternative. The court is unaware fromthis record of
any HBI that has sought to join or has any desire to join the SEC
or any of the other Division | athletic conferences. The court
sees no practicality in such a nove and has heard no testinony
endorsing the practicality of such a joinder. Mst universities
in Dvision | conferences throughout Anerica, including UM MSU
and USM have athletic schol arships that are predom nantly
bestowed on bl ack athletes. The court finds the fact that no HB
in the state is a nenber of an athletic conference with a HN in
this state is not evidence of discrimnation against black

students. To the contrary, from observations at athletic events,

291Ander son 5015-17; Loewen 5104- 009.
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the court can take judicial notice that black students far

out nunber white students in the statistical pool of college
athletics in the HN's, and at the HBIs black athletes are
generally the exclusive participants. To argue that making HBIs
menbers of Division | athletic conferences wll sonehow aid
desegregation is unsupported by any evidence in this record.

The fact that one may identify the predom nant raci al
conposition of schools through their participation in an athletic
conference, in itself, says nothing of its inpact on
desegregation of the institution under scrutiny. No wtness,
expert or lay, has testified that participation in racially
identifiable athletic conferences inpedes desegregati on of
M ssissippi HBIs/HWs. \Wile one wtness proffered the opinion
that such participation mght influence a student's decision of
where to attend, ?°2 the court finds that testinmony unpersuasive.
|f there is one aspect of university life that nost evidences
institutional diversity, it is athletic conpetition. No wtness
aligned with any party has indicated either the feasibility or
desirability of nodifying this practice. Accordingly, the court
cannot conclude that institutional participation in racially
identifiable athletic conferences fosters either the racial
identifiability of Mssissippi IHLs or that the elimnation of
such participation would be consistent with sound educati onal

practices.

292Conr ad 5385- 86.
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GRADUATE COUNCI LS%%3

No evi dence was presented to support the allegation, raised
for the first time on remand, that "black persons” are
"excl uded...from graduate school councils, faculty councils and
other councils.” Wile it is obvious that blacks were excl uded
from such organi zati ons as they existed at the HWs during de
jure segregation, no testinmony was presented to show such
excl usion since de jure segregation. Gaduate councils at both
the HWs and HBlIs, as well as faculty senates, continue to be
racially identifiable.?®* Beyond that, the court has heard no
evidence serving to identify a practice traceable to de jure
segregation that continues to segregate the universities.

CONCLUSI ON: | NTERACTI ON OF POLI CI ES AND PRACTI CES FOSTERI NG
SEPARATI ON OF THE RACES; THE SCOPE OF THE VI CLATI ON

After consideration of the evidence, the court finds the
fol | ow ng:

(1) Undergraduate adm ssions policies and practices are
vestiges of de jure segregation that continue to have segregative
effects.

(2) Graduate adm ssions policies and practices are not
vestiges of de jure segregation.

(3) Policies and practices governing the m ssions of the

institutions of higher learning are traceable to de jure

23Appendi x A6.
2%Ander son 5014; PX 196; PX 192.
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segregation and continue to foster separation of the races.

(4) Funding policies and practices follow the m ssion
assignnents and, to that degree only, are traceable to prior de
Lure segregation.

(5) Policies and practices governing the allocation of
facility funding in terns of capital i1inprovenents/repair and
renovation funding do not follow the m ssion assignnents and are
not traceable to de jure segregation.

(6) Policies and practices governing equi pnment availability
and library allocations follow the m ssion assignnents and, to
that degree, are traceable to de jure segregation.

(7) Current enploynent policies and practices are not
traceable to de jure segregation

(8) There are no current policies and practices traceable to
de jure segregation that foster a racially inhospitable climte
at the HWs.

(9) Current policies and practices governing appointnent to
or enploynent by the Board are not traceable to de jure
segregati on.

(10) The practice of maintaining participation in racially
identifiable athletic conferences is traceable to de jure
segregation, but does not have segregative effects.

(11) Policies and practices governi ng appoi ntnent to
graduate councils are not traceable to de jure segregation.

(12) Policies and practices relating to the provision of

duplicative offerings between proximte institutions which are
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racially identifiable are traceable to de jure segregation and
continue to have segregative effects.

(13) Operation and mai ntenance of two racially identifiable
| and grant prograns are traceable to de jure segregation and have
segregative effects.

(14) Continued operation of eight universities, all of which
are to sone degree racially identifiable at the undergraduate
level, is traceable to de jure segregation and continues to have

segregative effects.
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DEFENDANTS' PROPOSED REMEDI ES

In response to the United States Suprene Court decision in
this action, the defendants proposed a limted reorgani zati on of
the State's system of higher education. Certain elenents of the
proposal are di scussed bel ow.

ADM SSI ONS

A.  OVERVI EW

Conceding only that the Suprenme Court "criticized" the
previ ous existing adm ssions standards, the defendants
nonet hel ess seek to alter the current standards and to put in
pl ace a systemw de adm ssions standard for the 1995-96 school
year.
B. PROPOSAL

1. OVERVI EW

Set to begin in the Summer of 1995, the Board has instituted
a state-wi de adm ssions policy to govern all universities. Under
t he proposed adm ssions standards, "regul ar adm ssion” to any
university will be granted for high school students with a
m ni mum 3. 20 hi gh school grade point average ("GPA") in a
specified College Preparatory Curriculumor "core."?® Those
students under a 3.20 GPA but (1) equal to or greater than a 2.50

GPA in the core, or a class rank in the top 50%in their high

29%5The "Col l ege Preparatory Curriculunt is a series of
courses now consisting of four units of English, three units of
science, three units of social studies, one-half unit of conputer
applications and, finally, two electives to include any two of
the following: foreign |anguage, world geography, a fourth-year
| ab- based science or fourth-year mathematics. BDX 202
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school graduating class and (2) a mninmmscore of 16 on the ACT
may al so be regularly admtted. Finally, all high school
students conpleting the core with a m nimrum GPA of 2.00 and a
score of 18 on the ACT nmay |ikew se be regularly admtted. 2%

2. SPRI NG PLACEMENT PROCESS

Students desiring to enter a four-year institution in the
state, yet failing to qualify under the proposed "regular"”
adm ssi ons standards, may nonet hel ess be "conditionally
admtted."” Such students nust successfully conplete an "Academ c
Screeni ng Progrant designed by the Board to determ ne whether a
student will benefit fromrenedi ati on and/ or what renedi ation the
student will need in order to becone prepared for coll ege.?%

Descri bed as a process that begins in the spring of a
student's senior year in high school, data is collected on the
student through a variety of instrunments including the
"accupl acer," a study skills instrunent, ACT subtest scores and

counsel or interviews.?2%® |nterview ng, testing and counseling

296BDX 202.

297Upon review by the United States Departnent of Education,
the Board has substituted the term"full adm ssion" for that of
"regul ar" adm ssion; Students falling into the category of
"conditional" admttees wll now have "full adm ssion" status,
and those students fornerly falling under "provisional adm ssion"
will be granted the status of "full adm ssion with academ c
deficiencies.” BDX 713 (Supp.). These changes were necessary to
i nsure students adm tted under the previous designations would be
eligible for federal financial aid. Defendants' Proposed
Fi ndi ngs of Fact and Concl usions of Law. pp. 22-23.

2%8Boyl an 6302. The accupl acer is a cognitive assessnent
instrunment that neasures intellective areas and student
characteristics. Conversely, the study behavior inventory is an
affective instrunent that |ooks at the student's study skills and
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will be held on each university's canpus prior to the begi nning
of the sumer session. For students required to be screened,
they nust conplete the M ssissippi College Pl acenment Exam nati on
or "MCPE", a standardi zed pl acenent exami nation.?® After the
data gat hered during the spring placenent process is anal yzed, a
pl acenment decision is nmade. The decision will address whet her
t he student should be enrolled in summer renedial instruction or
regul ar freshman curriculumw th or w thout academ c support.

3.  SUMMER PROGRAM

For those students who after screening indicate a need for
remedi ati on, a Summer Program of approximately ten to el even
weeks is available. The programis described by its devel opers
as "an intensive programthat concentrates on those high school
subject areas (witing, reading, mathematics) that are applicable
to success in first-year college courses.” Students who conpl ete
the Summrer Programwi th success are admtted to the university of
their choice "with mandatory participation in the Year-Long

Academ ¢ Support Program' during their freshman year. 3%

attitudes. An affective assessnent instrunment neasures personal
characteristics, attitudes, and values. Boylan 6303. Primarily
now used by four-year institutions in Arerica with open-door
adm ssion policies, the accuplacer is designed to identify
deficiencies students possess in certain college curricul um
areas. It is not designed as a screening instrunent or as a
conponent of an adm ssion process per se but rather as a

pl acenment device. Doyle 6148; 6173; 6197.

299BDX 202.

300BDX 713 (Supp.) (full adm ssion with academ c
defi ci enci es).
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As proposed, those students who participate in the Sumer
Program w | | experience renedi al courses taught in the
traditional classroomw th conputer-assisted individualized
conponents. Additionally, students will becone climatized to
coll ege canpus life though a variety of cultural, recreationa
and social activities offered through the program About hal fway
t hrough the program (approximately the fifth week mark), an
assessnment wll occur to allow those students, who have
denonstrated the ability to negotiate coll ege-I|evel course work,
the chance to exit early at this point. 3%

At the end of the sumrer, the students are again tested with
the accupl acer to determ ne the progress the student has made
between entry and exit and to what extent the student has
mastered the required material. Input fromthe students’
teachers and/or counselors in what has been described as a type
of case study conference will also be considered. Finally, what
has been ternmed the Learning Assistance and Student Skills
| nventory (LASSI) may be enployed to determ ne the students'
readi ness to engage in successful college study as well as to
assess behavioral strategies. 3%

Fol |l ow ng the Sumrer Program the students enter college in
the Fall with a noderate anount of academ c support services or
with a lighter course |load along with a greater anmount of support

services. Oherw se, the students are counsel ed to expl ore other

301Boyl an 6305.
302Boy| an 6306.
142



educational alternatives.3® The Sumrer Progranmis reliance on a
series of assessnent instrunments is a recognition of the
general ly recogni zed principle in the field of devel opnental
education that students learn in a variety of ways at varying
rates and through the enploynent of different intervention
strategi es.®** The Sunmer Program features early intervention on
a conprehensive scale. It is contenplated that the Sumrer
Programw || enploy state-of-the-art conputer-based assessnent,
instruction, software and managenent. Conputer-based instruction
is conbined with traditional classroominstruction and

i ndi vi dual i zed i nstruction.

As contenpl ated, the yearl ong academ c support programis a
continuation of the individualized instruction received in the
sumrer and includes conputer-based instruction, freshman sem nar
prograns, |earning centers and | aboratories, tutoring, and
counsel i ng.

C. | MPACT PROIECTED FOR NEW ADM SSI ONS STANDARDS

The predicted i npact of the new 1995 standards depends on
the frame of reference, e.g., whether the 1995 proposed standards
are conpared wth adm ssions standards prevailing at the tinme of
the 1987 trial or, alternatively, those prevailing today. As
previ ously noted, when the ACT changed its format in 1989, and
the HBIs retained the same ACT score entrance requirenents, the

HBIs in effect reduced their adm ssions requirenents. As

303Boyl an 6305-07.
304Boyl an 6307-10.
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conpared with the standards in existence and litigated in the
1987 trial, the predicted inpact is as follows: (a) the pool of
bl ack students eligible for regular adm ssion to a public HW
will increase fromapproximtely 32.4%to 52.5% (b) the pool of
bl ack students eligible for regular adm ssion at the HBIs in 1995
Wl be increased fromapproximately 45.3%to 52.5% (c) the pool
of black students eligible for adm ssion to the systemas a whol e
w Il also increase under the proposed 1995 standards as conpared
with the 1987 standards. 3%

As conpared with the standards which prevail today (Enhanced
ACT of 15 at the HBIs), 68.2% of the black high school graduates
who took the ACT are currently eligible for regular adm ssion to
sone university in the system versus 52.59%°%% or 50.7%° which
woul d be eligible in 1995 under the proposed system Thus, there
woul d be an overall percentage decline of black students eligible
for regular adm ssion to the system 3% however, the Summrer
Programwoul d, it is anticipated, give those students another
opportunity to gain adm ssion into the university of their
choi ce.

D. PROPOSED REMEDI ES/ ADM SSI ONS

305Anzal one 5782-5790; BDX 249- 254,

306BDX 252

307pX 387

3%8Anzal one 5780-83; MIler 5572-73; BDX 252. O those now
eligible at the HBls (Enhanced ACT conposite score of 15),
students scoring a 14 on the English section of the ACT and those
scoring a 16 on the math section are enrolled in a devel opnent al
program PX 25; PX 15.
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1. PRIVATE PLAI NTI FFS

It is the private plaintiffs' position that the regional
uni versities (ASU, MW MWSU and DSU) shoul d essentially have
what they term "open adm ssions" (i.e., an ACT score of 10 and a
hi gh school diploma). The three white conprehensive universities
woul d use the previously described adm ssions standards the Board
now proposes for all the universities; JSU woul d have open
adm ssions for eight years with the option thereafter of
gradually raising its adm ssions standards to the |evel
prevailing at the conprehensive universities.

Furthernore, it is these plaintiffs' position that no
university may enploy an ACT score or any other test score as a
cutoff score or as the sole selection criterion in the decision
to award schol arship nonies or other financial aid. The
plaintiffs also propose that all test cutoff scores now governing
entrance to any graduate or professional program be suspended
pendi ng exam nation of the standards by the plaintiffs.

2. UNI TED STATES

Several of the United States' w tnesses endorsed the
adm ssions standards as outlined in a Septenber, 1992 Board
proposal that was never adopted. |In pertinent part, that
proposal recomends the foll ow ng adm ssions standards:
attainment of a 2.0 GPAin the core with a m ni nrum ACT score of
16 for "priority adm ssion"; 2.50 GPA (core) with a ranking in

the upper fifty percentile (50% of the graduating class and a
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m ni mum ACT conposite score of 13 for "regular adm ssion. "3 The
United States' w tnesses appear to acknow edge as educationally
sound, use of the ACT assessnent as part of the adm ssions
standards.®® The United States al so appears to endorse st ate-
wi de adm ssions requirenents and has al so suggested adoption of a
2.5 overall GPA for adnmission to all universities.?3!
E. CRITIQUE: ADM SSI ONS

The Board's proposed adm ssions requirenments have as a
conponent the taking of a certain core curriculum as described
heretofore. Wiile no one disagrees as to the benefits accruing
to students by exposure to the core,?? the private plaintiffs
have rai sed issues as to whether or not the core is provided in
all school districts and the quality of the core provided in the
poorest school districts of the state. In 1987, this court
concluded that the "prescribed pre-college curriculumis an
appropri ate neasure of academ c progress and achi evenent in high

school ." Ayers, 674 F. Supp. 1532-33. No evidence has been

309paul 10090; Conrad 10361-62; PX 385.

31Dr, Allen's recomendations, in general, approximte what
t he Board has proposed, e.g., GPA used with test scores,
probati onary adm ssion, class rank, and letters of
recomendation. Allen 4454. Prior to trial, the United States
urged use of the HBIs' adm ssions standards of a 15 ACT score and
hi gh school graduation by all universities. "Practicable
Al ternatives to Rermmants that State Contends Are Justified
Submitted by the United States" p. 11

311 "Practicable Alternatives" p. 11. Statew de adm ssions
criteria and standards "that increase educational opportunity for
bl acks" are also a part of the Conrad proposal. Conrad 10297-
10302.

312Gee Al'l en 4464; Pickett 5950; Anzal one 5769-71; BDX 255.
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adduced to disturb this court's finding that "the conpl etion of
t he hi gh school course requirenents has resulted in a higher
| evel of academ c preparation for those students wishing to
experience the rigors of academc life at the university level."
Id., 674 F. Supp. at 1535. The sane hol ds true today. 3

Evi dence has been adduced that bl acks participate in the
core curriculumin fewer nunbers than do white high schoo
students. 34 Rather than seeking a remedy for the | ow
participation rate, the plaintiffs ask the court to prohibit the
Board fromrequiring participation in the core. The plaintiffs
have not called into question the abundance of testinony
validating the core curriculumrequirenent as a desirable
educationally sound conponent of the adm ssions standards.
Evi dence exists that the core is provided in every school in the
state. 3% The court does not find it persuasive that many school
districts which have | ess noney to spend on their prograns than
others are often predom nantly black and | ess able to adequately
fund the core subjects. The record shows that many of the school
districts which rank near the bottomin budget expenditures turn
out students who as a group rank near the top on the standardized

coll ege adm ssion tests relative to other school districts.?3

313BDX 255.

314pj ckett 6016-17.

315pj ckett 6016-17; BDX 222.

316BDX 224. For exanple, Hinds A H'S. School District is
ranked second in the state in terns of its average per pupi
expenditures, yet is ranked 148 (out of 153) in ternms of ACT nean
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The court finds that the core curriculum conponent is
educational | y sound.

Clearly, the new adm ssions standards through their
uniformty wll elimnate the prior segregative effects of the
previous differential adm ssions standards between the HBIs and
HWs, noted by the Suprene Court in Fordice, 112 S. C. at 2739.
Use of the ACT in conbination with a prescribed high school GPA
will provide substantial flexibility in the regular adm ssions
process and is an educationally sound net hod of corroborating
academ c readi ness not otherw se available by reliance on high
school GPAs al one.

Wi |l e the new adm ssions standards may reduce the nunber of
bl ack students eligible to be admtted to the system w t hout
remedi al courses required, it is not evident that the new
standards will|l actually reduce the nunber of black students
ultimately admtted to the systemas either regular or renedi ated
adm ttees.

The plaintiffs have questioned whet her hi gh school graduates
having nultiple academ c deficiencies, and not eligible for

formal adm ssion until conpletion of the Sunmer Program will

conposite scores, as conpared with other school districts.

Cl ai borne County School District is ranked third in terns of
average per pupil expenditures, but is ranked 140 in ternms of ACT
mean conposite scores. Conversely, Ocean Springs School D strict
is ranked 127 (out of 153) in terns of average per pupi
expenditures, but is ranked first in the state in terns of ACT
mean conposite scores. Itawanba A H S. School District ranks at
the bottomof the list (153) in ternms of average per pupi
expenditures, but is ranked near the top in terns of ACT nean
conposite scores (27).

148



attend the Summer Program or perhaps forego a coll ege education
al together. The court does not view the Board's obligations to
the state's graduating high school students as enconpassing
students ineligible for regular adm ssion under its proposal, who
do not choose to participate in a screening process for acaden c
pl acenent analysis. It does not appear to the court, as argued
by the plaintiffs, that the Board has disclainmed responsibility
for the students currently exiting the state's primary/secondary
school system It has nade comendable efforts toward i ncreasing
the quality of the educational experiences of those students

t hrough "Project 95" and ot her such prograns.

Wi | e conponents of the program have been tested el sewhere
in the United States, the Summer Program has not been inpl enented
as a conpl ete and conprehensive system The accupl acer has been
pilot-tested at sone high schools in the state, but as of the
time of trial, an analysis and eval uation of that testing had yet
to be undertaken.?®’ The witnesses for the plaintiffs took issue
with the opinions proffered by the defendants' w tnesses on the
anticipated benefits of the Sumrer Program but, primarily, the
basis for that difference of opinion is confined to concerns over
t he expected length of the program3® The creator of the program

has nationally recogni zed expertise in the renedi ation/

317pj ckett 5984.

318Young 9639; George 3423; Carter 2854-56. see also Allen
4544-47; Wi senton 3315-16.
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devel opnent al education arena®® and the court finds the proposed
programto be credi ble and educationally advanced. In its
proposed form it is considered by its devel opers as an
educational ly sound devel oprmental system 320
CONCLUSI ON:  UNDERGRADUATE ADM SSI ONS

After considering the evidence of the general adm ssions
policies throughout the United States, the court nust reject as
an adm ssions standard, open adm ssions for any university. As a
di agnostic tool, even the plaintiffs' w tnesses acknow edge that
the ACT continues to be a valid indicator of academ c preparation
to do college-level work and areas of educational deficiencies. 3!
While there is evidence to suggest that blacks as a group score
| ower on the ACT than whites, that evidence does not conpel
abandonment of the ACT as a placenent aid. The primary
di sagreenent between the parties is the use of the ACT as a
conponent of the adm ssions decision, as proposed by the
def endants, rather than solely as a placenent aid as proposed by
the plaintiffs.

The plaintiffs contend that use of the ACT in adm ssions
decisions is not justified by the small inprovenent in

correl ation between coll ege GPAs and hi gh school GPAs when ACT

319Dr. Boylan, currently the Director of the National Center
for Devel opnental Education and professor of higher education at
Appal achia State University, has extensive experience with
devel opnent al education prograns, particularly those prograns
currently in existence at HBIs. Boylan 6268-73.

320Boy| an 6313.
321 oewen 5156; 5206-07; Hillard 9882.
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scores are also used as a predictor.322 Average ACT scores do
vary consi derably anobng school districts in Mssissippi.3®® As
previ ously noted, however, the court cannot conclude fromthe
evi dence that the size of a school district's budget is directly
proportional to the ACT scores of that district's students. The
converse is true in many cases. Nevertheless, the court stil
finds the ACT a sound conponent of the adm ssions decision for
the reason that the ACT, in conbination with high school grades,
remains a better predictor of academ c performance than either
criterion al one. 3

Sone expert w tnesses, including sone of the defendants'
W t nesses, have concluded that differential or tiered adm ssions
st andards based on university m ssions are both sound and the
usual practice in higher education where the institutional
| andscape i s not honbgeneous. ®®° However, the proposal of the
Board in this area is also educationally sound, especially in a
system whi ch has a | arge contingent of two-year community
col | eges, nost of which have open adm ssions in nost fields. The
Board's adm ssions proposal will therefore be ordered into
effect. These adm ssions requirenents even for full regular
adm ssion are quite noderate. As one witness testified, with

such noderate adm ssions requirenents, it mght well devel op that

322 poewen 5162-5169.

323BDX 224.

324Anzal one 5791-94; Loewen 5162- 65.

32%Hoops 6826-28; Anzal one 5839; Bl ake 4130; Watt 10736.
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in the future in sone states such as California, where
approximately only one out of ten applicants is admtted to the
state university system because of the conpetitive adm ssions
requi renents, students will hear about a state with noderate

adm ssions requirenments, a clean environnment, relatively | ow
crinme rates, and col |l ege canpuses where as nmany as 90% of the
students are attending on federal Pell Gants, and there wll be
a mass mgration to that state. These noderate standards then no
| onger woul d be feasible because the state universities could not
accommodate the | arge nunber of persons seeking admttance, and
adm ssions requirements woul d have to be raised to accommodat e
only those who are best prepared to take advantage of the

educati onal opportunities offered.

The court does not find persuasive the concern voiced by the
plaintiffs that these noderate standards, as proposed by the
Board, will exclude fromcollege nmany who are unprepared as a
result of their mnority racial status. To the contrary, the
evidence is that overall there will be an increase in the nunber
of eligible mnorities when conpared with the standards in
exi stence before the HBIs | owered their adm ssions requirenents
in 1989. The nunber of eligible African-Anerican applicants to
the HWs woul d actually increase, a strong nove toward
desegregation. The court does not find persuasive or
educationally sound the adoption of open adm ssions or
continually | owering adm ssions standards, as was done at the

HBl s after the 1987 trial. The universities across the nation
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generally are noving toward hi gher adm ssions requirenents, not

| oner ones. According to the testinony, students in working
toward goals will usually do that which is expected of them |If
they believe they need not prepare thenselves for college by
taking the core curriculumin high school, they wll not do so.
Such unpreparedness may bring themto coll ege canpuses unable to
execute the rigors of college work and result in lowretention
rates, college debt accumul ati ons and years expended with no
degrees. Conversely, if those students interested in college
understand that a certain mninum standard of performance in the
secondary schools is required in order to be eligible to attend a
hi gher education institution, those students will nore likely
nmeet those requirenents and be ready for college work. It has

al so been shown that institutions of higher |earning which open
their doors to unprepared students via open adm ssions not only
do a disservice to many of the admttees, but can |ower the
quality and, concurrently, the prestige of the institutions
generally. The Board' s adm ssions standards include the Sumrer
Program for renedi ati on purposes for those who need it and also a
highly efficient community coll ege systemwith quality

instruction, a significant nunber of which have open adm ssi ons.

M SSI ONS
A.  OVERVI EW
The Board chose not to alter the m ssion designations of the

various institutions slated to persist under the proposed
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reorgani zati on of the system of higher education. The three
historically white "conprehensive" universities remain
"conprehensive" in nanme and in fact; JSU continues under the
previously defined "urban" status with an added "enhanced"
designation, and the remaining institutions retain their
"regi onal " designations. However, the defendants have proposed
to enhance the funding and programmatic offerings at JSU and ASU.
In particular, the changes in programmtic scope of the
institutions include the foll ow ng:
B. PROPOSAL

1. JACKSON STATE UNI VERSI TY

JSU wi || be encouraged and ai ded to becone a multi-
canpus institution to serve the Jackson urban area...
Sel ected prograns in the field of allied health, which
are non-duplicative of those at UMMC or which may be
of fered on a cooperative basis with UWLC, shall be
provided by JSU either at the main canpus or at another
suitable location in the Jackson area. Prograns in
social work (Ph.D) and urban planning (Masters/Ph.D.)
shal |l be provided by JSU at its Graduate Center
(formerly the Universities Center). A doctoral program
in business (DBA) shall also be provided by JSU at its
G aduate Center when JSU s existing business prograns
are accredited. |If a clear need is shown for an urban
area | aw school providing both day and ni ght
opportunities, such a school will be provided by JSU at
its Graduate Center. 326

2. ALCORN STATE UNI VERSI TY

The State shall provide the Small Farm Devel opnent
Center at ASU with annual research and extension funds
to match dollar-for-dollar simlar federal funds
appropriated to ASU, up to an aggregate of $4 nmillion
each year. An MBA program shall be provided by ASU at
its Natchez Center. 3’

326BDX 638.
327BDX 638.
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C. PROPCSED REMEDI ES: M SSI ONS

1. JSU Private Plaintiffs

As a point of common ground, the plaintiff parties agree to
t he defendants' proposed programmati c changes and financi al
enhancenment of the institution. No evidence indicates that these
nodi fications are not educationally sound. Rather, it is the
plaintiff parties' contention that these changes are not enough
and that the plan for JSU reflects a | ack of |ong-range
commtnment to the betternment of JSU, a comm tnent that nust be
made if JSU is to beconme desegregat ed.

As a renmedy to the inequitable treatnent of JSU in the past
and ostensibly as a neans of increasing other-race presence at
JSU, private plaintiffs want the institution to achieve contro
over the Universities Center |ocated in Jackson and the
University of M ssissippi Medical Center (UMMC) also located in
Jackson.

2. JSU.  United States

The United States takes the position that institutional and
programmati ¢ enhancenment of JSU will increase diversity at the
canpus. According to the United States' expert w tness, a
successful desegregation plan should have at | east nine essential
el enents. Relevant to the mssion area are the foll ow ng
recomendations: (1) reclassification of institutions into a
single state-w de systemw th sharpened institutional m ssions
and genuine areas of institutional programexclusivity; (2)

enhancenment and sharpening of the m ssions of the HBIs; (3)
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el imnation of selected non-essential (non-core) high demand
prograns at the HWs; (4) transfer of sel ected non-essential high
demand prograns fromthe HWs to the HBIs; and (5) the creation
of new hi gh demand prograns at the HBIs. 328
D. CRITIQUE: M SSIONS

1. Jsu

Situated in the | argest population center in the state, JSU
has the primary m ssion to serve the needs of the Jackson area.
Wt hout a doubt, JSU s arrested devel opnent is traceable to the
policies and practices of de jure segregation. Although the
relatively fewer programmatic offerings and the conpl ete absence
of professional prograns at JSU nore |ikely than not affect its
position and reputation vis-a-vis the white conprehensive
uni versities, the court now nust focus on whether any enhancenent
wi |l produce a significant white presence at JSU, and if so, the

extent and nore inportantly, the formthat enhancenent nust take

328Conrad 10297-10302. O her conponents not consi dered here
include: (a) state-w de adm ssions criteria and standards that
i ncrease educational opportunity for blacks; (b) the creation and
fostering of institutional initiatives to inprove recruitnent,
retenti on and academ c success of other-race students at both the
HBIs and the HWs (illustrative of such initiatives are nmeasures
to enhance canpus climte, strengthen other-race recruitnent and
br oaden ot her-race financial aid such as other-race schol arshi ps
at both the HBIs and HNW's); (c) inproving the facilities at the
HBIs directed toward i nproving the attracti veness of these
institutions and altering the public perceptions of these
institutions (included under this rubric are neasures directed
toward enriching existing prograns, strengthening faculty and
securing accreditation where necessary); (d) neasures designed to
desegregate faculty and staff; (e) adequate resources set aside
to fund the desegregation plan with these conponents; and,
finally, (f) provisions for nonitoring and eval uating the pl anned
remedy.

156



to be effective in desegregating the institution.

2. ASU

The court is |likew se convinced that ASUs |imted role in
the land grant arena is directly traceable to prior state-
mandat ed segregation. The court finds that the operation of two
racially identifiable and grant institutions mght continue to
have sone segregative effects that would be m nuscul e because of
the small nunber of students now majoring in agriculture.

The evi dence preponderates toward the concl usion that
dividing the roles within the extension arena between two
universities rather than as it is currently conducted is not an
educationally sound alternative to renmedying this state of

affairs.
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CONCLUSI ON: M SSI ONS
A JSU

The court finds Dr. Conrad' s effort commendabl e but cannot
order programtransfer and/or elimnation based on the record
before the court which, as the w tness agreed, provides
i nadequat e evi dence on which to base such action.3®*® The court
agrees in part with the plaintiffs' contentions as they concern
JSU s | ack of professional progranms, typically, the types of
prograns that prom se the greatest degree of desegregation, e.g.,
pharmacy, |aw, engineering.

The court also finds, however, that the feasibility3¥ and
educati onal soundness of programtransfer to the degree urged by
Dr. Conrad, as well as the requested nedical school affiliation
with JSU, are not apparent on the record. Wile programmtic
enhancenent through transfer could possibly solve the prestige
probl ens faced by JSU, the sane cannot be ordered as an
educationally sound step toward increasing that prestige. The
court agrees that the endowrent for JSU proposed in the anmount of
$5 mllion and the funds proposed to be set aside to purchase
adjoining | and are sound steps toward correcting JSU s inmage and
Wi ll so order those steps inplenented. |In order to increase
ot her- race presence at JSU, the court will require the Board to

take steps toward devel oping strong articul ati on agreenents

329Conr ad 10396- 98.

3%0AI t hough the plaintiffs' attorneys want the nedi cal schoo
transferred to JSU, the president of JSU advi sed the court that
he does not want control of the nedical school.
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bet ween JSU and surroundi ng community colleges within its service
area. These steps should insure sone alteration in the
percent age of students enrolled in upper division courses,
thereby creating the potential of increasing its fundi ng under
the formul a.

In terns of the dearth of professional prograns at JSU, the
court finds that, to sone degree, the |lack of such prograns does
obstruct potential other-race enrollnent at the main canpus. The
Board's position that no qualified bl acks are excluded from any
prof essional programin the state today m sses the point entirely
i nasnmuch as the issue is the dearth of professional prograns
potentially attractive to academ cally prepared whites at the
HBI s rather than the existence of race-neutral adm ssions
standards. The court finds persuasive the defendants' position
that other- race participation in the nmedical profession is nore
a matter of the adm ssions requirenents in place at the nedical
school rather than its affiliation wwth a particular university.
The evidence fails to establish how institutional affiliation
with UMC will increase diversity at JSU or within the nedica
prof ession as a whole. Especially persuasive on this point is
Dr. Lyons' testinony that JSU does not see the need for that

affiliation.?s3?

3While the plaintiffs' witnesses indicate that adm ssions
requi renents need not be the sane as those currently in place,
provided exit requirenents remain rigid, Sullivan 9705, in either
case, the court fails to see how participation in the nedica
pr of essi on woul d be increased beyond what exists now by
affiliation with JSU.
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The court has heard sone evidence pertaining to UMs Law
School and the problens experienced by the school in recruiting
and/or retaining black students. Law, |like nedicine, is a high
demand profession and currently, there is no public | aw school in
the Jackson area, the center of state governnent and where
approxi mately 50% of the state's attorneys practice or reside.

As part of its proposal to enhance JSU, the Board proposed to the
court that JSU should have a | aw school "if the need exists," and
that "a study will be made." The court is not advised by this
record if the Board' s proposal for a |law school to be |ocated at
JSU is contingent on a "need" for two state | aw schools or a need
for the one state |l aw school to be |ocated in Jackson as part of
JSU in order to help carry out the Board's planned enhancenent.

The Board shall make a study addressing both possibilities
and present its results to the Monitoring Commttee. Al the
precedi ng considerations pertaining to | aw schools are al so
applicable to the professional five-year program of pharnmacy, and
perhaps nore so, since all pharnmacy students nmust spend at | east
a school year, or a substantial part thereof, in Jackson at the
UM nedi cal school. The sanme study and report nade on the | aw
school should be nade as to the pharmacy school .

JSU remains deficient in terns of the breadth of its
doctoral offerings. In part, because of the programrevi ew

process, it is apparent to the court that, w thout intervention,
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JSU Wi Il remain an "urban institution"” in name only.*2 The
Comm ssi oner of Higher Education identified several prograns
under consideration for inplenentation at JSU.  The Board
proposes: (1) selected prograns in allied health; (2) a doctorate
in business (DBA); (3) a doctorate in social work; and (4) a
doctorate in urban planning.3® According to the comm ssioner,
t hese prograns prom se to add sone degree of uniqueness to JSU
The court will require an institutional study to be conducted by
the Board to determ ne where the prograns slated for addition at
JSU will be provided to ensure a reasonabl e degree of
desegregation at both its main canpus as well as throughout the
university. The study will also address the need for any
addi tional prograns at JSU to enhance the potential for
diversity.
B. ASU

The court has already addressed ASU s mission in the | and
grant area. As to the proposed funding for the snmall farm
devel opnent center and the proposed endowrent, the court finds

that these steps promse realistically to solve ASU s other-race

3%2\When drafting a proposal for a new program it is
necessary for the institution to identify possible duplication
with other prograns in the system and yet, the other three
conprehensive institutions already offer nost programs. The
Board defines "unnecessary duplication,” in part, as the
exi stence of two or nore identical or very simlar prograns at
two or nore institutions at the sanme tinme. Cf. testinony of
Meredith in 1987 (4515-4530) with testinmony of Cleere in 1994
(8221-8297).

333C|] eere 8221-56; BDX 638.
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presence problens and is otherw se educationally sound. ASU s
provision of the MBAis |likew se an educationally sound step to
i ncreasi ng other-race presence at ASU.
PROGRAM DUPLI CATI ON

The court finds that program duplication between the
racially identifiable universities in the Delta, MSU and DSU, is
traceable to the de jure era and continues to have segregative
effects. As previously found, students choose to attend a
particul ar university for a variety of reasons, including
| ocation, costs of attendance, the adm ssions requirenents and
the prograns offered. Because of the proximty of these
institutions (approximately 35 mles apart) and the simlar scope
of their mssions, (liberal arts undergraduate institutions)
| ocation, costs and program offerings would not appear to have a
significant inpact on student choice. Rather, |ower adm ssions
standards at MVSU appear nore likely to attract black students of
the Delta region, since as a class black students score | ower on
t he standardi zed tests used for adm ssion to universities. In
light of differing adm ssions standards, it is clear that program
duplication between these two universities does foster
segregation. The Board's consolidation proposal elimnates this
dupl i cati on.

In considering the issue of program duplication between non-
proximate institutions -- institutions nore than fifty mles
apart -- the court finds that it has not been established that

program duplication between non-proxinmate racially identifiable
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universities significantly fosters segregation. Generally, white
pl ace- bound students are nore likely to choose a HBI than white
students who are not place-bound. Thus, |ocation appears to be a
significant consideration if costs of attendance are simlar.
Wi | e academ ¢ reputation and prestige of a university |ikew se
play a role in student choice, neither of these factors is a
function of the simlarity between programofferings. As

previ ously noted, adm ssions standards play a role in the
public's perception of the relative quality of institutions. The
consistently | ower adm ssions standards in effect at the HBIs
have perpetuated the perception that these institutions are
inferior. Accordingly, the likelihood of significant
desegregation of HBIs is small and confined to those students who
are academ cal | y under prepar ed.

The court finds that students, of either race, nost |ikely
to be influenced by progranmatic duplication are those with the
nost choi ces of what universities to attend. Blacks are now
attending the HA's as a group in statistical parity with their
representation in the qualified pool. The court concludes that
"unnecessary" duplication as defined by Dr. Conrad has little to
do with student choice, absent a difference in the prestige or
public imge of the HN's vis-a-vis the HBIs. Any such
differences are to a large part a result of the differential
adm ssi ons st andar ds.

The court finds that the Board' s programreview process is

an educationally sound way of managi ng duplication in the system
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Systemw de adm ssions standards, coupled with the financial and
programmati ¢ enhancenents of JSU and ASU, realistically prom se
to obviate or | essen whatever segregative effects are potentially
har bored by the duplication between racially identifiable non-
proxi mate institutions.
NUMBER OF | NSTI TUTI ONS

A. OVERVI EW

In the area of program duplication, the Board essentially
contends that while duplicative offerings may be found throughout
the system the nost significant degree of duplication that
exists is between proximate institutions in the Delta and the
northeastern area of the state, nanely, the programmatic
duplicative offerings between the historically white DSU and t he
historically black MSU, and the duplicative offerings between
MBU and MUOW both historically white institutions. That
duplication, the defendants maintain, has been effectively
el imnated through the defendants' nerger proposal described
bel ow.
B. PROPCSAL: MERGER OF DSU AND WMWVSU

The Board proposal is as follows: "Six Universities, along
with all other adm nistrative units under the Board of Trustees,
shal | conprise a system of higher education." Wth regard to the
nunber of institutions in the Mssissippi Delta, what this nmeans
in detail is the foll ow ng:

DSU and MVSU can be practicably consolidated, and

shoul d be, to create Delta Valley University. Students
admtted to and enrolled in DSU or MWSU wi Il be
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entitled to be enrolled in DVU. To the extent

educational ly sound and practicabl e, and recogni zi ng

their assignnents may change based upon needs,

i ndividuals at DSU or MWSU who hol d academ c tenure may

transfer to DVU, in any event tenured faculty of DSU

and MWSU wi Il be offered positions wthin the statew de

system The academ c prograns of the two predecessor

institutions will continue at DVU where appropri ate.

Al admnistrative positions at DvU w Il be filled on a

conpetitive basis. The president will be appointed for

three years in order to inplenment a plan of

consolidation and set the stage for a permnent

president to be selected during the third year.*

1. THE DECI SI ON TO MERCGE

The duplication between these geographically proxinate
institutions would be resol ved by adopting the six-university
proposal. Certain board nenbers testified that the proposed
consolidation of the two universities is based on consideration
of many options. The Board considered the nerger the best
solution to the "Delta situation” in addressing the Suprene
Court's decision and this court's order on remand. The deci sion
to locate the new institution, DVU, at the existing site of DSU
in Cleveland is the result of an analysis of the projected cost
relating to the buildings necessary to be constructed. 3

2. CRITIQUE

(a) Historical Precedent

During the de jure period, consultants questioned whet her

the State shoul d cease operating the HBIs as i ndependent

334BDX 638.

335Crawf ord 7598; Luvene 7912-14; Garrett 9561; Cruthers
7445,
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institutions of higher |earning.®*® One recomendation of the
Brewt on Report of 1954 was the possible consolidation of al
three black universities "into the educational systens of the
Uni versity
of M ssissippi and M ssissippi State Col |l ege rather than..
operating them as three independent institutions."3%

(b) Fiscal Responsibility

There is no planned use for the MSU canpus at Itta Bena.
The State of M ssissippi has a large investnent in MSU and
continues to invest in the university. In ternms of the anount of
nmoney spent for repair and renovation for the period 1981-1994,
nmeasured by the anmount of dollars per square foot, MSU has
received the nost funds of all universities in the system 3%
Moreover, the air-conditioning of residence halls at MSU was
relatively recently approved by the Board and is presently
underway for conpletion in the Fall. The sumof $3 million is
currently available to MSU for deferred mai ntenance and/ or
repairs and renovations. 3%

The anount of savings, if any, to be gained by nerger is

debat abl e. According to the defendants, approximtely $1.3

33%Hudson 584-86; Bl ake 3977-78; Anderson 4972-73.
337(1987) PX 200.

3%8WSU ranks second in the systemin terns of the anobunt of
repair and renovation appropriations per FTE student.

339Cl eere 8096; Curry 6675-76; Bowran 6628-29; BDX 175; BDX
175A
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mllion out of the total operating budget of the two universities
shoul d be saved by nerger. Repair, renovation and capital
i nprovenents needs at MVSU are currently estimted at
$18, 682, 800, but repair and renovati on needs al one may exceed
that figure substantially. 34

(c) Size and Character of the Merged Institutions

Wil e sharing substantially the same service areas
geographically, MVSU and DSU serve vastly different student
popul ations. DSU is currently 77% white and 23% bl ack as opposed
to MVSU which is approximtely 99.6% bl ack. The average ACT
score for entering freshnmen at DSU is 19.79 as opposed to 16.52
at WSU. Wile 82.4%of DSU students are on financial aid, al
of the students at MVSU receive sone formof financial aid.3*
Finally, whereas only 8.2% of the freshnen enrolled at DSU are
enrolled in sone form of devel opnental studies, 58% of the
entering MVSU freshmen are enrolled in devel opnental studies. 3

Smal | er canpuses in general have better retention rates for
bl ack students and for students in general. This has been
attributed to the closer relationships between faculty and
students, as well as closer and nore efficient student

nmoni toring; however, MVSU s retention rates remain consistently

340l ott 7147; Kaiser 1020-21.

341However, the percentage of black students on financial aid
enroll ed at DSU approxi mates the percentage at MSU

342BDX 672.
167



| ower than the retention rates of its peer institutions.?*? It is
likely that this disparity is attributable to the academ c
unpr epar edness of the students MSU accepts, as indicated by
their ACT scores.®** The Board argues that, acadenically
speaki ng, the nerger of MVSU and DSU shoul d provi de a nuch
stronger institution of higher learning in the Delta, and that
gain can be realized with only a mninmal inpact on the geographic
access for the citizens of the Delta. 3
C. PROPCSAL: MERGER OF MUW AND MsU
What further desegregation of the M ssissippi system of
hi gher education nmeans to the Board in the northeastern portion
of the state is the follow ng:
MSU and MJUW can be practicably nerged, and shoul d be,
with MSU as the surviving institution. Wth
appropriate faculty input, MJMs program offerings can
readily be provided by MSU. Students admtted to and
enrolled at MUWw || be entitled to be enrolled in MU
To the extent educationally sound and practicable, and
recogni zing their assignnments nmay change based upon
needs, individuals at MJIWwho hold academ ¢ tenure nmay
transfer to MSU; in any event tenured faculty of MW
will be offered positions within the statew de
syst em 346
1. THE DECI SI ON TO MERCE
The concept of "shared pain" guided the Board when

consi dering and proposing the nerger of MMWw th MSU. 3’ Certain

343UsSX 14.

3445ee Al l en 4442- 46.

345See Crut hers 7443-44.

346BDX 638.

347Crawford 7601; Luvene 7915-16; Garrett 9560-61
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board nenbers testified that the MJW MSU nerger was proposed in
response to the Suprene Court's observation relating to the
i npact the nunmber of institutions the State chose to fund had on
student choi ce. 3%

2. CRITIQUE

(a) Background

The cl osure of MJWwas first discussed and a pl an devel oped
in 1985.3%° As recently reaffirned by the Board, MJMWs
articulated mssion is sinply the provision of quality education
with a special enphasis on the education of wonen. 30

It is anticipated by the Board that approximately $5.5
mllion my be saved out of the total annual operating budget by
t he proposed nerger.3! Oher w tnesses, including one of the
Board's witnesses, testified that there would be very little, if

any, savings ultimately realized by the nerger.%2? Al but a few

348Crawf ord 7598-99; C eere 8098-99.
349Ander son 4977

30Rent 10563.

lLott 7147-49.

3%2The di spute over the actual savings to be realized through
consol idation of MSU and MJWcenters around the costs to the
State of maintaining MJWas a free-standing institution versus
its absorption by MSU. Generally, the dispute revol ves around
what the Board includes as "overhead" or support functions
expenditures versus instructional costs. Wat expenditures are
considered to be overhead, to a | arge degree, dictates how
expensive to the State MJUW appears to be and, concomtantly, how
much savi ngs through nmerger (via elimnation of overhead) m ght
ultimately be realized. See BDX 668.
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prograns offered at MJ0Ware duplicated at MSU. 3%

(b) Inpact on Desegregation

Several statistics brought out at the trial indicate that
MUW's current role in the desegregation process is significant.
MJUW has the second hi ghest percentage of black students of the
five HWs in the state (Fall, 1993). For the entering freshman
cohort of 1986, MJUWhad the highest graduation/retention rate for
bl acks anong the state's public universities, including the HBIs.
Evi dence presented by both parties, however, does tend to support
the Board's proposal to nmerge. In ternms of full professors, MJW
has the dubi ous distinction of being 100% white. African-
Anmeri cans, however, are present in the |ower professorial ranks.
Assum ng the black students enrolled at MJWattend MSU after
cl osure of MUW a greater nunber of black students enrolled at
MBU m ght serve to further diversify MSU by attracting nore bl ack
students. The nmerger of the faculties of MSU and MJWwoul d not,
however, produce a critical mass in terns of faculty
desegregation of MU, %4 and the nmerger woul d actually decrease
t he percentage of African-Americans students at MU

CONCLUSI ON:' NUMBER OF UNI VERSI TI ES

3%3Cl eere 8098-99. Using the Board's definition, however,
that duplication would not appear to fall under the rubric of
"unnecessary" inasnuch as, beyond the core liberal arts
curriculum MJWoffers few prograns that are not high demand
and/ or supported by state needs. See WK 18 (MJUW of fers nursing,
busi ness adm ni stration and el ementary education); Pickett 6002-
6004.

3%4Rent 10545-552; C auge 4172-74; Cruthers 7444-45;
Zacharias 8478; WK3; WK5; BDX 269(a); USX 78.
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According to the defendants, the nunmber of institutions the
State continues to operate is the only vestige of the de jure
past that has continued to have segregative effects to the
present tine.3® The defendants contend that the proposed nergers
of MUWMSU and WSU DSU w Il result in a new system where no HW
duplicates the m ssion of ASU or the new DVU. ASU woul d al one be
the only "l ess than 5,000 student popul ation university with a
pri mary undergraduate m ssion.” DVU remarkably woul d have no
racial identity. Accordingly, segregative duplication would be
elimnated.®® The court agrees with the defendants' position
that the racially identifiable institutions in the Delta continue
to foster segregative choice; and, nore likely than not, this
situation serves to perpetuate the racial identifiability of
MVSU. The question now presented is whether that segregation-
fostering duplication may nonethel ess be retained as
educationally justifiable and without a practicable alternative.
To put this question and the MJW MSU consolidation issue into
context, sone observations about the M ssissippi educational
system as a whole need be noted initially.

M ssi ssi ppi has approxi mately 915,858 bl ack citizens or

35According to the defendants, since the "nmaintenance of
ei ght universities...is indeed the only present policy or
practice traceable to de jure segregation which continues to have
segregative effects...[a]ll of the plaintiffs' clains of
di sparate treatnment of certain universities in reality sinply
address aspects of the continued operation of such eight
universities." Pretrial Oder at 7(c).

35%6Crawf ord 7599- 7600.
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3.12% of the nation's total black population.®’ Nationally, 53%
of the students enrolled in the public higher education system
are full-tinme students, but in Mssissippi, 77%of the students
enrolled in the public systemare full-tinme students.3® For
fiscal year 1992-93, the total anount of financial aid provided
to M ssissippi students through Pell Gants was $37 mllion. In
that year, 9,076 white students in the systemreceived Pel
Grants as conpared with 11,872 black students.®*° dearly,
participation in financial aid progranms is higher for blacks as a
group than for whites.

In terns of FTE students as a percentage of the popul ation,
M ssi ssippi is supporting nore than the normal higher education
| oad, where the "load on the systeni is expressed as the nunber
of FTE students per 1000 popul ation.®° For every mllion persons
in the state, there are 3.44 public four-year institutions. This
anount is higher than the average nunber of institutions per
mllion persons in either this region of the country or

national ly. %6

357BDX 308; Foil 6895.
358\Nhart on 8929- 30.

39 |ott 7135-36. By institution, the percentage of enrolled
students that received Pell Gants for fiscal year 1992/93 is as
follows: ASU 79.31% JSU 69.57% MSU 95.20% DSU 47.55% MsU
30.48% MJUW 36.73; UM 25.37% and USM 44. 30% BDX 293.

30\Whart on 8928; BDX 296.

%61Cruthers 7391. M ssissippi has nore four-year
institutions per mllion persons (3.44) than the average nunber
of institutions per mllion persons in the states of the
Sout heastern region (3.14) or in the nation (2.35). BDX 666.
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As a general matter, participation rates for African-

Aneri cans | ag behind those for whites in M ssissippi's system of
hi gher education. This is also a national phenonenon. Bl ack
participation rates in higher education alone, however, are no

i ndicia of whether a system of six as opposed to eight
universities is educationally sound in the absence of evidence
that any university in the systemis turning qualified students
away because of |ack of space.

The court finds that the nost segregative aspect of the
State system of higher education is the mai ntenance of eight
universities with differential adm ssions standards between the
HWs and HBIs, thereby maintaining the racial identifiability of
the universities. The court finds little or no desegregative
i npact on the systemat large to be gained by the proposed
merging of MMWw th MSU. The Board's theory of "sharing the
pai n" whil e comendabl e as evidence of sensitivity on the Board's
part, is an inadequate justification for so drastic a neasure
with practically nothing to be gained relative to the ends of
desegregation. Although there would |ikely be sone savings
realized by the State by the proposed nerger, the issues involved
in this cause concern desegregati on and equal access to the
hi gher education systemregardl ess of race, and the court is not
going to attenpt to reorgani ze the State's system of higher
educati on based on econom c considerations not pertaining to
constitutional issues. That is better left to the political and

policy-making institutions of the state -- the IHL Board and the
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| egi sl ature. 2 Because the elimnation of MJUWwould not serve
any useful purpose in desegregating the higher education system
as testified to by the plaintiff parties' wtnesses and sone of
the defendants' w tnesses, the court rejects this renedial
proposal in its entirety. By this finding, the court does not
enjoin the State fromnerging MJWif it so determnes that for
fiscal or other reasons it should be done. That is a decision to
be made by the policy-nmaking part of state governnent.3* The
court is merely holding hereby that the nmerger of MJWand MSU is
not constitutionally mandated.

The court, however, agrees that the existence of the
proximate racially identifiable universities in the Delta, each
of which has simlar programmtic scope but dissimlar adm ssions
standards, tends to shape student choice by race and thereby
per petuates segregation. On the record, however, the court
cannot find that institutional enhancenment of MVSU will elimnate
the vestiges of segregation that have contributed to MSU s
status as essentially a one-race institution. Evidence does not
persuade the court that merely adding prograns and increasing
budgets will desegregate a HBI. That is not to say, however,

t hat changes made over tinme at the university consistent with its
m ssion as a baccal aureate institution cannot pronote diversity

at the canpus. The court cannot find that institutional or

%62This court has made this point before. Ayers, 674 F.
Supp. at 1564.

33M ss. Const. Art. 8, 8§ 213-A (Supp. 1994).
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programmati ¢ enhancenment of MVSU is justified as educationally
sound for desegregation purposes based on this record.

Nor is it clear to the court that the maintenance of eight
universities by the State of M ssissippi is educationally
unjustified. Wile the Board opted not to consider altering the
programmati ¢ makeup of the two institutions, and there is
evi dence to suggest that transferring prograns to MWSU may not be
educationally sound, there is |likew se evidence that neasures can
be taken which, over tine, offer a potential of desegregating
MVSU. As one of the State's own witnesses testified, evidence
suggests that HBIs in other formally de jure segregated states
have been successful in integrating their student bodies through
a variety of approaches and neasures. 3% Evaluation of the
success or failure of such neasures takes tine. 3¢

Evi dence al so suggests that as an institution with a
baccal aureate m ssion and enrol |l nent bel ow 2500 students, MSU is
not an "inefficient" institution where efficiency is neasured in
terms of achieving higher education for educationally under-
served bl acks at the | owest possible cost. MSU consistently has

a high percentage of its entering class enrolled in devel opnent al

364See Hoops 10856-10931; Conrad 10317-10329.

36Even with access to the traditional tools enployed at the
pri mary/secondary |evel, altering the racial conposition of
institutions takes tinme. Meaningful desegregation of
institutions of higher education is a conplex endeavor that has
not been achieved during a period of over thirty years of race-
neutral adm ssions requirenents.
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education. 3¢ Because of the institution's location in one of the
poorest regions in the country, MSU has a high density of
academ cal ly underprepared blacks within its service area.
Because of this historic fact, MSU has devel oped a strong
commtment to serving students from soci oeconom ¢ backgrounds
which, in the main, are vastly different fromthose of the
clientele of the other public institutions of higher learning in
the state, including its nei ghbor DSU. 3¢

One probable result of MWSU s commtnent to serving its
present constituency is its poor retention rate relative to the
other universities. As noted earlier, of the first-tine entering
freshman class of 1985-86, DSU s graduation/retention rate for
bl ack and white students conbined is 45% The conparabl e MWSU
retention rate is only 24%3® Because of the nmultiple
educational deficiencies of its traditional clientele, it is
difficult to conclude fromthis data, however, that the
institution is ineffective in performng its mssion as an
institution of higher learning. Over a seven-year period (1986-
1993) MVSU has produced nore bl ack baccal aureates than DSU, MJW
and UM conbi ned. ®° Wile certainly a function of its predon nant
raci al conposition, the nunber of blacks conpleting higher

education at MWSU is significant in and of itself as to whether

365PX 232,
7PX 25; PX 29; Watt 10750-52.
3BUSX 014,
39PX 205; BDX 400a.
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the university's continuance is educationally sound. The
position of many educators the court has heard from including
sone of the State's witnesses, is that consolidation of the two
universities in the Delta would be a m stake for a variety of
reasons. ®° Juxtaposed to that testinobny is the testinony of
t hose educators who believe consolidation woul d be successful in
achi eving desegregati on wthout eroding access to quality
education in this region of the state.

The court finds that the Board' s proposal for nerger of DSU
and MWSU is predicated to a | arge degree on optimstic
specul ation that a new university, fully integrated and w t hout
any racial identity, will "likely result.” The court further
finds that the Board' s proposal is unsupported at this tinme by
sufficient research to determne whether it is practical to nerge
these institutions.®! The court heard testinony that while the
State allocates only approximately $7 mllion per year to MWSU s
budget, the institution has an annual overall budget of nore than
$25 mllion. This institution is able to serve approxi mately
2,000 students on only $7 mllion of state-appropriated funds
whil e generating from outside sources -- grants from foundati ons,
etc. -- nore than two-and-one-half tines its state allocation.
No other state institution can nmake that statenent. There is a

| ack of enpirical evidence to suggest the educational and/or

3°%Even prior to the Board's nerger proposal to the court,
the presidents of all universities registered their opposition to
the closure or nerger of any university. Rent 10580-81.

31Crut hers 7444.
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fiscal soundness of several factors involved in the proposed
merger. Abandonnent of the physical plant at Itta Bena is a
maj or consideration. MSU has the | argest percentage of its
students residing in dormtories of any of the eight
institutions. As this opinionis being witten, there is a
multi-mllion dollar building programunderway on the Itta Bena
canpus, approved by the Board, including air-conditioning and
bui | di ng expansi on, at a cost of nore than $6 mllion.
Si mul t aneous W th these expenditures being nade by the State, the
Board seeks court approval of its proposal to close down the
canpus. New academ c prograns have been instituted at MVSU, even
after the trial of this cause and during the pendency of this
court's ruling.

Det erm nati on of whether the enhancenents and additions to
t he physical plant at the C evel and canpus, proposed by the
Board, will suffice to absorb the projected enrollnents is a
serious question. DSU s dornms are currently near capacity. The
two new dornms at DSU, with construction costs estimated in the
anount of $6 million each, proposed to acconmobdate MVSU s
students appear inadequate for the nunber of students currently
in WSU s dornms. Wether | ess drastic nmeasures are warranted,
such as subsi di zing other-race scholarships at Itta Bena, a too
whi ch has been enpl oyed by the HAN's for many years with sonme
measure of success, should be considered. Perhaps nost
significantly, a determ nation of whether the Board's proposed

new adm ssi ons standards woul d | essen or negate the segregative
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effects of the two proximate racially identifiable universities
shoul d al so be studied. Also significant is that the proposal

I i kewi se cl oses DSU, one of the nost integrated institutions in
the system The loss that may result froman adm nistrative and
programmati ¢ shakeup in the event of consolidation is difficult
to predict. The cunulative institutional know edge that has made
DSU a rel ative success story in terns of educating both races and
has made MVSU a significant nurturer of underprepared blacks is
susceptible to being | ost under the proposal.

Al t hough the Board is to be commended for its good faith
proposal in responding to the Suprenme Court's opinion in this
cause, the court nust reject this part of the Board's proposal at
this time and will direct the Board to explore these areas nore
t horoughly to determ ne what neasures have had success in other
systens of higher education, if any, which al so have a reasonabl e
chance of success in desegregating MSU. If in good faith the
Board reaches the sane conclusion that consolidation is the only
educationally feasible solution, it shall substantiate that
conclusion to the Monitoring Commttee with data necessary for
the court to make an infornmed decision as to its educati onal
soundness. The study outlined above shall be presented to the
Monitoring Conmttee wwthin the tinme specified in the renedial
decr ee.

CONCLUSI ONS OF LAW
The court has jurisdiction over this action pursuant to 42

US C 8§ 2000d-1 and 28 U. S.C. 8 1345. Private plaintiffs
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clains are based on the Thirteenth and Fourteenth Amendnents, 42
U S C 88 1981, 1983, and Title VI of the Cvil Rights Act of
1964, 42 U.S.C. 2000d. The clains of the United States are based
on the Fourteenth Amendment and Sections 601 and 602 of Title VI
of the Gvil R ghts Act of 1964, 42 U.S.C. 88§ 2000d and 2000d- 1.
"As recipients of federal financial assistance, the State of

M ssissippi and its agents exercising managenent and control of
public colleges and universities are prohibited from

di scrim nation agai nst any individual on the basis of race, color
or national origin." Section 601 of Title VI of the Gvil R ghts
Act of 1964, 42 U.S.C. 8§ 2000d. Ayers v. Allain, 674 F. Supp. at

1551 n.6. Title VI prohibits discrimnation which is violative
of the Equal Protection C ause of the Fourteenth Anendnent.

Regents of the University of California v. Bakke, 438 U S. 265.

(1978).
"The defendants do not dispute that M ssissippi |aw forbade
interracial education at the University of Mssissippi up to the

time of the decision in Meredith v. Fair, 305 F. 2d 343 (5th G

1962). Defendants' racially segregative policies at that tine
enconpassed the areas of: (1) student enrollnment, (2) maintenance
of branch centers by the historically white universities in close
proximty to the historically black universities, (3) enploynent
of faculty and staff, (4) provision and condition of facilities,
(5) allocation of financial resources, (6) academ c program

of ferings, and (7) racial conposition of the governing board and

its staff." Ayers, 674 F.Supp. at 1551.
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The | egal standards gernmane to this cause on renand, unlike
the 1987 litigation, are not in dispute. Conclusions of |aw
applicable to the factual findings of the court are set forth
t hroughout this opinion and will not all be restated herein. The

| egal principles enbodied in United States v. Fordice, u. S

_, 112 s . 2727, 120 L. Ed. 2d 575 (1992), govern this cause
on remand as summari zed bel ow.

"If the State perpetuates policies and practices traceable
to its prior systemthat continue to have segregative effects --
whet her by influencing student enroll nent decisions or by
fostering segregation in other facets of the university system --
and such policies are wthout sound educational justification and
can be practicably elimnated, the State has not satisfied its
burden of proving that it has dismantled its prior system Such
policies run afoul of the Equal Protection C ause, even though
the State has abolished the | egal requirenent that whites and
bl acks be educated separately and even though it has established
racially neutral policies not animated by a discrimnatory

purpose.” United States v. Fordice, 112 S. C. 2737. Fordice

requi res that each challenged policy or practice of the State
must be evaluated to determ ne "whether it is traceable to the
prior de jure system whether it continues to foster segregation,
whet her it |acks sound educational justification, and whether its
elimnation is practicable. [It] is the State's burden to show
that it has dismantled its prior dual systemat the liability

stage.... United States v. Louisiana, 9 F.3d 1159, 1164 (5th
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Gr. 1993).

Where the State proves that a chall enged policy, shown by
plaintiffs to be traceable to segregation, has no segregative
effects, it is relieved of its duty to elimnate or nodify the

chal I enged policy. Knight v. State of Al abama, 14 F.3d 1534,

1541 (11th Cr. 1994). The State |ikew se has no obligation to
nodi fy or elimnate policies and practices traceable to de jure
segregation that continue to mani fest segregative effects where
it is not possible to do so "consistent with sound educati onal
practices." Knight, 14 F.3d at 1541. Because policies and
practices traceable to the de jure era are the court's focus,
"[t]hat an institution is predom nately white or black does not
initself make out a constitutional violation." Fordice, 112 S
Ct. at 2743.

The present adm ssions standards are not only traceable to
the de jure systemand were originally adopted for a
di scrim natory purpose but al so have present discrimnatory
effects. Fordice, 112 S. C. at 2739. Undergraduate adm ssions
requi renents nust be nodified to elimnate the differenti al
adm ssi ons standards between the HBIs and HWs. The Board's
proposal in the adm ssions area is an educationally sound neans
of acconplishing that task and is consistent wth the mandate
issued in this cause.

Program duplication continues to be pervasive in the system
but, as noted previously, not all programduplication is

segregative in effect. |In terns of programduplication between
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JSU and other institutions in the system the court finds that an
institutional study enconpassing this issue is warranted and w ||
order that such a study be conducted within the tinme specified in
the renmedi al decree. The court finds that the Board nust study
program duplication between DSU and MVSU to determ ne whet her any
segregative duplication may be elimnated consistent with sound
educati onal practices.

The court finds that the Board's proposed programmati c and
financi al enhancenents of JSU realistically promse to further
desegregate that institution and is a step toward increasing its
prestige consistent with sound educational practices.

The court is unable at this tine to determ ne whet her nerger
of DSU and MVSU i s educationally sound, as noted previously.
Accordingly, the Board is directed to further study this issue
and, in the event that it determ nes that the proposed
consolidation is the nost feasible and sound neans of
acconpl i shing desegregation in the Delta, consistent with sound
educati onal practices and practical alternatives, the Board nust

substantiate that determ nation to the Muitoring Commttee.

REMVEDI AL DECREE

It is hereby ORDERED, ADJUDGED AND DECREED, that each of the
defendants, their agents, servants, enployees, and their
successors in office, and all persons in active concert or
participation with them be and they are hereby permanently

ENJO NED AND RESTRAINED from mai ntaining remants and vesti ges
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of the prior de jure systemin the public higher education system
in the State of Mssissippi and in each public institution of

hi gher education identified as a party defendant herein and their
successors. The defendants are al so enjoined fromengaging in
any practice which has the effect of inpeding the desegregation
of the State's institutions of higher education. To inplenent
this injunction the appropriate parties identified shall take the
foll ow ng action:

1. A Mnitoring Commttee shall be established to nonitor
the inplenmentation of the terns and obligations inposed by this
decree. The Monitoring Commttee shall consist of three
di sinterested persons with experience in the field of higher
education agreed on by the parties and appoi nted by the court.
The parties shall submt to the court by May 1, 1995 the nanes of
the nenbers of the Monitoring Conmttee as agreed on. |If the
parties are unable to agree on the conposition of the commttee,
the court will nane the nenbers of the conmttee. The conmmttee
shal | be responsible for review ng and anal yzi ng subm ssi ons by
t he defendants and maki ng recomrendati ons to the court. The
comm ttee nenbers shall be conpensated for reasonable fees and
expenses incurred for its work on a per di em basis.

ADM SSI ONS

2. The 1995 adm ssions standards as proposed by the Board
for first-time freshnen, effective for the academ c year 1995-96
shal |l be inplenented at all universities.

M SSI ONS
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3. Effective the 1996-1997 academ c year, as proposed by
the Board, selected prograns in the field of allied health, which
are non-duplicative of those offered at UMC or which may be
of fered on a cooperative basis wwth UMWC, shall be inplenented at
JSU. Prograns in social work (Ph.D) and urban pl anning
(Masters/Ph.D) shall be inplenmented at JSU. A doctoral program
i n business (DBA) shall also be inplenented at JSU as proposed by
t he Board when existing business prograns are accredited.

4. The Board shall undertake an on-site institutional study
of JSUto determine the relative strengths and weaknesses of its
exi sting progranms as soon as is practicable. This study wll be
undertaken with the express purpose of determ ning the nature and
direction of those prograns slated to be inplenented, as well as
further programmatic expansion at JSU, to best achieve the urban
enphasis of its mssion. Included in this study will be an
evaluation of the feasibility and educati onal soundness of
establ i shing an engi neering school, a public | aw school, and a
five-year pharmacy program under the direction and control of
JSU. The nature and extent of duplication with other
institutions in the systemw || be addressed in this study in the
context of determ ni ng whet her neani ngful programatic uni queness
may be gai ned which woul d bring about significant white
enrol I ment through elimnation and/or transfer of existing
prograns at other institutions and the feasibility/educational
soundness of such elimnation and/or transfer. The results of

that study will be presented to the Monitoring Commttee by July
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1, 1996 for its review and subm ssion of its recomendations to
the court.

5. By July 1, 1996, an articul ati on agreenment between JSU
and surroundi ng community colleges will be devel oped to devel op
practices pronoting racial diversity on the JSU canpus; and the
Board wi Il take whatever remaining steps are necessary, if any,
to vest conplete institutional control in JSU over the facility
formerly known as the Universities Center in JSU.

6. Beginning as of July 1, 1996, as proposed by the Board
and extending over a period of no nore than five fiscal years,
speci al funds proposed by the Board for the benefit of JSU s nain
canpus up to an aggregate of $15 million shall be provided by the
State earmarked to fund property acquisition, canmpus entrances,
canpus security and grounds enhancenent.

7. Effective no later than July 1, 1996, the State shal
provi de special funds of $5 nmillion to be placed in an endowrent
trust for the benefit of JSU, wth the incone therefromto be
used to provide funds for continuing educational enhancenent and
raci al diversity, including recruitment of white students and
schol arships for white applicants in a nunber and an anount
determ ned by the court upon recomendation fromthe Mnitoring
Comm ttee.

8. Beginning no later than July 1, 1996, the State shal
provi de special funds for the Snmall Farm Devel opnent Center at
ASU to provide annual research and extension funds to match

dollar-for-dollar federal funds appropriated to ASU up to an
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aggregate of $4 mllion each year.

9. Effective no later than July 1, 1996, the State shal
provi de special funds of $5 nmillion to be placed in an endowrent
trust for the benefit of ASU, with the incone therefromto be
used to provide funds for continuing educational enhancenent and
raci al diversity, including recruitment of white students and
schol arships for white applicants in a nunber and an anount
determ ned by the court upon recomendation fromthe Mnitoring
Comm ttee.

10. Effective no later than the 1996-97 academ c year, a
MBA program shall be offered at ASU s Natchez Center. The State
shal | provide special funding for this program addition at ASU
including related capital inprovenment when the Board determ nes
t he need thereof.

11. The State shall submt within one year of this renedial
decree a report to the Monitoring Conm ttee addressing the
practicability of assum ng control over the facility maintenance
nmoni es now control |l ed by each of the eight institutions.

12. If, after further study of any avail abl e educationally
sound alternatives, the Board determ nes that desegregation in
the M ssissippi Delta can be attained only through its DSU MVSU
consol i dation proposal and that abandoning the financi al
i nvestnment presently in place at the Itta Bena canpus and
constructing replacenment facilities at the C evel and canpus
present a practical course of action, it shall substantiate that

conclusion no later than July 1, 1996 to the Mnitoring
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Commttee. The Monitoring Conmttee shall review the Board's
report and submt its findings and recommendations to the court.

13. The Board shall submt for the Mnitoring Commttee's
revi ew graduate catalogs of all Mssissippi IHLs that outline the
current graduate school adm ssions requirenments no |ater than
June 1, 1996

14. The Board is hereby directed to study the feasibility of
establishing systemw de coordination of the comunity coll eges
in the State in the areas of adm ssions standards and
articulation procedures, and report to the Monitoring Conmmttee
by July 1, 1996.

15. The Board shall have control over and responsibility
and accountability for the use and expenditure of all funds
provided to conply with the renedi al neasures outlined herein.
The State shall provide the funding for all such nmeasures ordered
by this decree.

16. The court retains jurisdiction over this action for the
pur pose of overseeing the inplenentation of the terns and
obj ectives of this decree.

TH'S, the day of March, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE

/ s/ Neal B. Biggers, Jr., March 7, 1995
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APPENDI X
PRI VATE PLAI NTI FFS

Private plaintiffs believe the follow ng aspects, features,
policies, and practices of the defendants are remmants of the de
Lure system and are exanples of racial discrimnation carried
out by the defendants:

Al. The practice, manifested in a variety of ways in the
sel ection process of denying or diluting the representation of
bl ack citizens on the governing board.

A2. The practice of denying black citizens
nondi scrimnatory participation in the governance of the system
t hrough the hiring practices for the governing board staff.

A3. The governing board's policy and practice of approving
proposed lists of hires submtted to it by the individual
uni versities under which

(a) there are few, if any, black adm nistrators
at the highest levels of the HN's; and

(b) there are few black adm nistrators at HAs in
general, including their off-canpus |ocation.

A4. The governing board's practice of giving few contracts
to African-Anmericans and using few African-Americans as
consul tants.

A5. The practice of arbitrarily limting the activities of
the admnistrators of HBIs in a way that inpedes their ability to
protect the right of their students to receive nondiscrimnatory
educati onal opportunities.

A6. The practice of excluding black persons from graduate



school councils, faculty councils, and other councils.

Bl1. The continuing unlawful adm ssion standards operate in
connection wth other factors (e.g., few black adm nistrators at
HWs, particularly at highest levels; problens wth raci al
climate and curriculumcontent at HWs) to direct black students
to HBIs. At those schools, defendants' policies and practices
concerni ng program pl acenent, funding, facilities, equipnent, and
m ssion, as well as cunul ative deficits, continue, in
conbi nation, to provide black persons prograns of a | esser
breadth than are available to white persons (e.g., 83%of white
under graduates in the systemattended MSU, UM or USMin 1992-93
wi th the nost expansive prograns due to discrimnation; the
correspondi ng figure for black undergraduates was 29.3%.

B2. The State has continued its practice of denying bl ack
students equal access to the institutions of higher |earning
because of the entrance requirenents established by the Board of
Trustees, including the use of ACT test scores in a manner that
di sproportionately excludes black students fromenrol |l nment at
historically white universities and rel egates those students to
the historically black school s.

B3. The policy and practice of m nim zing black persons
access to the university systemby a variety of actions
including, but not limted to, the manner in which ACT scores
have been (and are) utilized and funding policies (Arended
formul ation).

B4. The policy of using ACT cutoff scores in selecting



persons to receive particular schol arshi ps at the undergraduate
| evel at each HW, as well as utilizing alumi connection as a
criterion in granting schol arshi ps.

B5. The practice of using material at HWs which do not
inform potential applicants of the test score adm ssion
exceptions, or do so in a manner that is not clear.

B6. The policy of defining the adm ssion exceptions nore
narrowmy at HWs than HBIs.

B7. The practice of ailing to use the adm ssion exceptions
to a substantial degree at HWs.

B8. The practice of using regular adm ssion requirenments
whi ch:

(a) the mapjority of black high school graduates
cannot satisfy due to inadequate course offerings,

equi pnent, and personnel in their |ocal school

districts; and/or

(b) the majority of black high school graduates
cannot satisfy due to educational disadvantage based on

a lack of access to college preparatory work of

sufficient quality in their local districts.

B9. The policy of using test score cut-offs in admtting
persons to certain undergraduate prograns on a regul ar adm ssion
basi s.

B10. The policy/practice of using test score cut-offs in
admtting persons to graduate prograns on a regul ar adm ssion

basi s.



Bl1l. The practice of failing to provide prograns to help
students and staff cope effectively with racial diversity.

B12. The practice of not providing a welcomng climte for
bl ack students at HWs.

B13. The practice of operating universities w thout
academ c¢ and ot her progranm ng appropriate for a university
anticipating the attraction of a diverse student popul ation.

B14. The mnimal enrollnment of African-Anerican persons in
prof essional prograns is, at a mninmum a concomtant of the
other policies/practices set forth in this subpart, as well as
the policies/practices described in subpart C

Cl. The policy and practice of continuing to use the 1981
m ssi on statenent.

C2. The policy and practice of providing greater funding
per student to historically white universities than to the
historically black universities that effectively elimnates the
bl ack universities as viable choices for attendance by white
students, and adversely affects the educations of the students at
t he HBIs.

C3. The policy and practice of using a funding formula
under which level of funding turns upon factors shaped by raci al
di scrim nation.

C4. The policy and practice of using a funding fornul a
whi ch does not provide additional funds to either any university
admtting |l arge nunbers of students fromlower inconme famlies

who need financial assistance or any university admtting



concentrations of students needi ng prograns of academ c/soci al

support.

C5. The policy and practice of providing special line item
fundi ng di sproportionately to the HWs with the result that the
HBI s are further disadvantaged in their ability to conpete for
white students, and the educations of their students are
adversely affected.

C6. The policy and practice of maintaining a total funding
structure (including athletic and other sources of revenue) which
per petuates segregati on and the denial of equal educati onal
opportunity.

C7. The practice of failing to take the necessary steps
(it ncluding the provisions of required facilities) to secure the
accreditation of prograns at the HBIs.

C8. The policy and practice of maintaining an all ocation of
baccal aureate degree prograns which is unfavorable to the HBIs
and their students.

C9. The policy and practice of maintaining an allocation of
mast ers degree prograns which is unfavorable to the HBIs and
their students.

C10. The policy and practice of maintaining an allocation
of doctoral degree prograns which is unfavorable to the HBIs and
their students.

Cll. The policy and practice of maintaining a distribution

of professional prograns (and their governance) which is



unfavorable with regard to both

prograns, and the status of

resources of the HBIs --

access of black citizens to these

factors

affecting their abilities to attract diverse populations and to

afford educati onal

their students.
Cl2. The policy and practi

attractive programofferings at
Cl3. The policy and practi

of

to ASU and its students (includes nunber and | evel

nunber and | evel of staff,

and state funding; research and

experinmental stations).

Cl4. The policy and practi
HBlI s’ prograns and course offeri
Cl15. The policy and practi

the HBIs that are of |esser qual
t hose at the HWs.

Cl6. The policy and practi
equi pnent availability which is
st udents.

Cl7. The policy and practi
equi pnent availability which is
st udents.

Cl18. The policy and practi

adequat e | and.

bui | di ngs and | and avai |l abl e;

opportunities untainted by discrimnation to

ce of ailing to establish unique
hi storically black universities.

ce of maintaining an allocation

| and grant prograns between ASU and MSU, which is unfavorable

of prograns,
f eder al
extension functions; and

ce of unnecessarily duplicating
ngs at HWSs.

ce of maintaining facilities at
t han

in an overall sense,

ity,

ce of maintaining a pattern of

unfavorable to HBIs and their

ce of maintaining a pattern of

unfavorable to HBIs and their

ce of maintaining JSU w t hout



C19. The policy and practice of maintaining JSU without a
football stadiumcontrolled by JSU (adversely affecting JSU s
ability to self-generate funds and its overall status as a

uni versity).

C20. The policy and practice of operating "off-canmpus"”
offerings at HNW's, in close proximty to HBIs, conpeting with
HBl s for students, as well as utilizing facilities and ot her
resources, including the Universities Center at Jackson conpeting
with JSU.

C21. The policy and practice of operating historically
white junior colleges, in part with funding approved by the
def endant governor, which conpete with HBIs for students,

i ncludi ng the operation of H nds Coomunity Coll ege at several

| ocations in Jackson conpeting with JSU, as well as, at a

m ni mum M ssissippi Delta Community Col |l ege, Hol nes Community
Col | ege, and Copi ah-Lincoln Community Col |l ege.

C22. Fostering in every way the concept that HBlIs are not
for white students.

D1. The policy and practice of the governing board, of
rati fyi ng enpl oynent recommendati ons of individual universities
whi ch perpetuate the racial identifiability of those universities
as well as the recommendati ons thensel ves.

D2. The HWs' practices of granting full professorship and
tenure status to few African-Anerican persons.

D3. The policy and practice of paying |ower salaries to the



faculty at the HBIs than to the faculty at the HWs.

D4. The small nunbers of black faculty at HWs, a feature
or aspect of the system is traceable in part to the de jure
system nanely, defendants' offering only a few graduate prograns
at HBIs in the period through the present. This reduced the pool
of bl ack persons who could gain the credentials needed for
teachi ng positions, a consequence still haunting the system

T
UNI TED STATES

1. \Wether the defendants have at any tine since Cctober,
1962 maintained a racially dual system of public higher education
in the State of M ssissippi.

2. \Wiether vestiges of the State operated racially dual
system of public higher education remain in the State of
M ssi ssippi, particularly with respect to:

(a) student enrollnment (at all |evels);

(b) faculty and adm nistrative staff enpl oynment
and enpl oynent rel ated issues;

(c) conposition of Board of Trustees governing
board and adm nistrative staffs;

(d) devel opnent and i npl ementation of
institutional m ssions and scopes;

(e) developnent and inplenentati on of academ c
pr ogr ans;

(f) allocation of land grant functions;

(g) construction and nai ntenance of physical



facilities;

(h) allocation of state appropriations.

3. Wiether the post-Brown adm ssions policy has failed to
elimnate the effects of segregation anong public institutions of
hi gher education in M ssissippi.

4. Vet her the defendants' policies and practices regarding
the use of the ACT Assessnent in determ ning undergraduate
adm ssion were for the purposes of limting black student access
to the historically white institutions.

5. \Whether inplenentation of the defendants' policies and
practices regarding the ACT Assessnent in determ ning
under graduat e adm ssion have had the effect of limting black
student access to historically white institutions of higher
| ear ni ng.

6. Wiether the defendants have failed to utilize other
readily available, equally valid, and less racially exclusionary
alternatives in the undergraduate adm ssions/sel ection deci sion-
maki ng process, and whether they woul d have done so but for
raci al reasons: alternatives such as those recommended by the
Anerican Col |l ege Testing Program and nost of the professional
associ ations that have considered the use of standardized tests
in the adm ssion/sel ecti on deci si on-nmaki ng process.

7. \Wet her defendants' enploynent and enpl oynent rel ated
policies and practices perpetuate segregation by resulting in
racially identifiable faculty and adm nistrators at M ssissipp

public institutions, and in race-based differences in faculty



rank, tenure, and sal ary.

8. \Whether Alcorn State University has been limted inits
role in the State of Mssissippi's |land grant program due to its
racial heritage and the racial identity of its enrollnent and
adm nistration, in the allocation of programmatic offerings,
physical facilities and funding resources (federal, state and
local) in a manner that decreases its attractiveness to other
race students.

9. Wiether the State of M ssissippi has allocated resources
to the traditionally black institutions of a kind and degree
sufficient to give thema realistic opportunity to attract white
st udent s.

10. Wether the defendants have since 1954 engaged in any
actions which have had the intent and effect of inpeding the
process of disestablishing the State operated racially dual
system of public higher education and its effects in M ssissippi,

including, inter alia, the establishnment and inplenentation of

racially discrimnatory adm ssions criteria at public
uni versities.

11. \Wether the defendants have since 1954 engaged in any
actions which have had the effect of increasing or perpetuating
raci al separation anong M ssissippi public institutions of higher

education, including, inter alia, the maintenance and operation

of traditionally white institutions, or branches thereof, in
close proximty to traditionally black institutions.

12. \Whet her the defendants have perpetuated segregation in

10



M ssissippi's public institutions of higher education by
deterring other-race enrollnent in traditionally black public
uni versities through the assignnent of institutional m ssions and
scopes, the placenent of academ c prograns, the construction and
mai nt enance of physical facilities, and the allocation of state
appropri ations.

13. \Whether the docunent entitled "Mdifications to the
Plan of Conpliance to Title VI of the Gvil R ghts Act of 1964,"
dated May 28, 1974, as supplenented by letter dated June 14,
1974, as inplenented, has renoved state-inposed barriers to
desegregation in higher education in M ssissippi.

14. \Wether the defendants are required to devel op, submt
to this court, and inplenment a plan of desegregation which
prom ses realistically and pronptly to elimnate remants of the
state-operated racially dual system of public higher education
and its effects in M ssissippi.

A. Fai lure to Address the Renedi ati on of the Dual System

15. The policy and practice of failing to adopt a
constitutionally acceptable plan which elimnates all aspects of
the racially dual system of higher education once mandated by
State | aw

16. The policy and practice of M ssissippi officials never
havi ng done a real assessnent of the needs and deficiencies of
the separate and unequal historically black institutions and
addressing the results of such an assessnent.

B. Policies and/or Practices Concerning the Governance of the
System

11



17. The State has continued its policy and practice of
excl udi ng bl ack persons from equitable representation on the
Board of Trustees, from enploynent as board adm nistrators and
staff, and fromenjoying full participation in the activities of
the Board. Specially included in this are the foll ow ng:

18. The practice, manifested in a variety of ways, of
denying or diluting the representation of black citizens on the
gover ni ng board.

19. The practice of denying black citizens non-
discrimnatory participation in the governance of the system
through the hiring pattern for the governing board staff.

20. The governing board's policy and practice of approving
proposed lists of hires submtted to it by the individual
uni versities under which

(a) there are few, if any, black adm nistrators

at the highest levels of the HWs;

(b) there are few black adm nistrators at HAs in
general, including at their off-canpus |ocations.

21. The governing board's practice of giving few contracts
to African-Anmericans and using few African-Americans as
consul tants.

22. The practice of arbitrarily limting the activities of
the adm nistrators of HBIs in a way that inpedes their ability to
protect the right of their students to receive nondiscrimnatory
educati onal opportunities.

C. Policies and/or Practices Concerning Adm ssions and Student
Access

12



23. The policy and practice, manifested through the years
in a variety of ways, of mnimzing the participation of black
persons in the system of higher education (at all levels), with
t he consequence that there are 30-40 thousand fewer bl ack
M ssi ssi ppi ans in higher education than there would be absent
di scrim nation.

24. The State has continued its practice of denying bl ack
students equal access to the institutions of higher |earning
because of the entrance requirenents established by the Board of
Trustees, including the use of the ACT test scores, in a manner
t hat di sproportionately excludes black students from enroll nent
at historically white universities and rel egates those students
to the historically black school s.

25. The practice of using the ACT in selecting persons to
recei ve schol arshi ps at the undergraduate | evel

26. The practice of using materials which do not inform
potential applicants of the test score adm ssion exceptions, or
do so in a manner that is not clear.

27. The practice of using adm ssion requirenments that
di sproportionate nunbers of black persons cannot satisfy due to
i nadequat e course offerings, equipnent and personnel in their
| ocal school districts.

28. The practice of using test score cut-offs in admtting
persons to graduate and professional prograns, on a regular
adm ssion basis, with the result that blacks are

di sproportionately excluded fromthese prograns.
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29. The practice of ailing to provide training prograns to
hel p staff and students cope effectively with racial diversity.

30. The practice of operating universities w thout academc
and ot her progranm ng appropriate for a university anticipating
the attraction of a diverse student popul ati on.

31. The policy and practice of failing to adm nister the
Juni or Community Col | ege system (i ncluding coordi nati on between
the Junior Community Col | ege system and the four-year |HL system
to inprove, and renove barriers to, black student access to

baccal aur eat e educati on.

D. Policies and Practices Bearing Upon the Ability of the
Historically Black Institutions to Attract D verse
St udent Popul ati ons

M ssi on St at enent

32. The policy and practice of continuing to use the 1981
m ssi on statenent.

33. The policy and practice of operating only historically
white institutions as major conprehensive institutions and
historically black institutions as undevel oped institutions.

Fundi ng

34. The policy and practice of operating the historically
black institutions as inferior entities with |less financial and
ot her resources.

35. The policy and practice of providing greater funding
per student to historically white universities than to the

hi storically black universities which effectively elimnates the
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bl ack universities as viable choices for attendance by white
st udent s.

36. The policy and practice of using a funding formul a
under which the | evel of funding turns upon factors shaped by
racial discrimnation (e.g., the mssion statenents and limted
curricular offerings).

37. The policy and practice of using a funding formula
whi ch does not provide additional funds to either any university
admtting |l arge nunbers of students fromlower inconme famlies
who need financial assistance, or any university admtting
concentrations of students needi ng prograns of academ c/soci al

support.

38. The policy and practice of providing special line item
fundi ng di sproportionately to the HWs with the result that the
HBI s are further disadvantaged in their ability to conpete for
whi te students.

39. The policy and practice of maintaining a funding
formula and a total funding structure (including athletic and
ot her sources of revenue) which perpetuate the inequalities of
the statutory dual system

Academ ¢ Prograns

40. The practice of failing to take the necessary steps
(it ncluding the provision of required facilities) to secure the
accreditation of prograns at the HBIs.

41. The policy and practice of maintaining an allocation of
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baccal aureate degree prograns which is unfavorable to the HBIs.

42. The policy and practice of maintaining an allocation of
mast ers degree prograns which is unfavorable to the HBIs.

43. The policy and practice of naintaining an allocation of
doctoral degree prograns which is unfavorable to the HBIs. These
program al |l ocation policies at the three |l evels of educational
achi evenment have had the predictable result of artificially
reduci ng the avail abl e pool of "qualified" black potenti al
prof essori al candi dat es.

44, The policy and practice of maintaining a distribution
of professional prograns (and their governance) which is
unfavorable to the HBIs.

45, The policy and practice of failing to establish unique
attractive programofferings at historically black universities.

Academ ¢ Prograns--Land G ant

46. The policy and practice of maintaining an allocation of
| and grant prograns between ASU and MSU, which is unfavorable to
ASU (this includes nunber and | evel of prograns; nunber and | evel
of staff, buildings and | and avail able; federal and state
fundi ng; research and extension functions; and experinmental
stations). Subsunmed under this are the follow ng discrete
el enent s:

(a) The policy and practice of having created and
continuing to maintain ASU as a severely limted

participant in the State's |and grant structure;

(b) The policy and practice of maintaining
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limted land grant curricula offerings (resident
instruction) at ASU conpared to that offered at MSU
continuing the practice of the historic dual system
wi th ASU having an inferior m ssion, nunber and | evel
of academ c progranms with limted funding and
facilities;

(c) The continuing policy and practice of
providing limted or no state funding to ASU for | and
grant research and facilities for research as a result
of decisions made by the State under the statutory dual
syst em

(d) The policy and practice of the State
continuing to fail to designate ASU as a recipient of a
share of the Hatch Act funds;

(e) The policy and practice of continuing to
consign ASU s |and grant research functions to the
ultimate adm nistration of MAFES, an entity of MSU

(f) The policy and practice of continuing to
relegate ASUto a nore limted role in the State's | and
grant extension programas a result of ASU s status
under the statutory dual system

(g) The continuing policy and practice of
providing limted or no state funding to ASU for | and
grant extension functions and facilities for extension
as a result of decisions nade by the State under the

statutory dual system
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(h) The policy and practice of the State
continuing to fail to designate ASU as a recipient of a
share of Smth-Lever funds;

(1) The policy and practice of continuing to
consign ASU s | and grant extension functions to the
ultimate adm nistration of MCES, an entity of MU

Academ ¢ Prograns--Unnecessary Duplication

47. The policy and practice of unnecessarily duplicating
HBI s' prograns and course offerings at HWs.

Facilities

48. The policy and practice of naintaining facilities at
the HBIs that are of |esser quality, in an overall sense, than
t hose at the HWSs.

49. The policy and practice of maintaining libraries at the

HBIs that are inferior to the libraries at the HWs.

50. The policy and practice of maintaining a pattern of
equi pnrent availability (especially including the super conputer)
whi ch is unfavorable to HBIs.

51. The policy and practice of maintaining JSU w t hout
adequat e | and.

52. The policy and practice of maintaining JSU wi thout a
football stadiumcontrolled by JSU (adversely affecting JSU s
ability to self-generate funds and its overall status as a
uni versity).

H gher Education in C ose Geographic Proximty to the Bl ack
Uni versities
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53. The policy and practice of operating "off canpus”
offerings of HWs, in close proximty to HBlIs, conpeting with
HBI s for students, as well as utilizing facilities and ot her
resources, including the Universities Center at Jackson conpeting
with JSU.

54. The policy and practice of operating historically white
junior colleges which conpete with HBIs for students, including
the operation of H nds Community Col |l ege at several |ocations in
Jackson conpeting with JSU

Empl oynment

55. The policy and practice of the governing board of (i)
rati fyi ng enpl oynent recommendati ons of individual universities
whi ch perpetuate the racial identifiability of those
universities; and (ii) failing to direct neasures to change the
basic racial result of the hiring processes of the individual
uni versities which is that, on the whole, whites are hired to
teach at predom nantly white schools and blacks are hired to
teach at predom nantly bl ack school s.

56. The policies and practices that govern the hiring
processes of the individual universities that, on the whol e,
result in whites being hired to teach at predom nantly bl ack
school s.

57. The failure of the Board to adopt and inplenent steps
to elimnate the basic racial identifiability of the individual
uni versities based upon the racial conposition of the faculty and

adm ni strators of the universities.
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58. The HWSs' practices of granting full professorship and
tenure status to few African- Anerican persons.

59. The policy and practice of paying |lower salaries to the
faculty at the HBIs than to the faculty at the HWs.

Nunber of Institutions

60. Plaintiffs recognize that the issue of the nunber of
institutions of higher education (senior and comrunity coll eges)
to be operated is before the court.

Athl etic Conpetition

61. The policy and practice of maintaining athletic
conpetition in conferences whereby it is possible to identify the
historic racial identity of the university by reference to the
conferences alone. Thus, the historically black universities
conpete in a conference where all of the nenbers are historically
bl ack schools and the historically white universities conpete in

conferences conposed exclusively of historically white school s.
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